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FRAUD SCV 

7. Frozen or above Sume 1, 1970 up te and 
neluding the filin> of this indictment, in the Seuthera 
{strict of New York and elsewhere, ROBERT BrERSO'’, JAS 
CALLEP'TILE, WILEUR HYMAN and MAURICE RIND, the defendarts, 
ang others unknown to the Grand Jury, unlawfully, wilfully 
and lnowinzly, did devise end employ a device, scheme and 
artifice to defraud in connection with the purchase and sale 
of securities, to wit, the com.:on stock of Leasepac Cerp- 
eration ("Lessepac’) and the co~son stock of Soboteuard, 
“ne. (' A\ebotguard') (the nave of which was chenred in 
September, 1470, to Site-Pak Irdustries Corperation), ty 
unlavfully selling and plecrinr customers’ securities for 
roeir on benefit. 

&. It was a part of said schene to defraud thet 
the defendants BEhMSON, HYMAN and SIMD, as officers anc 
cirectors of Pacler, ‘’ilbur, would purchase Leasepac and 
xobotruerd stock for customers and: 2uld thereby, and by 
other means, obtain custody of the st ck certificates rep- 
resenting securities which were owned by custocers and !.eld 
ty Tacher, VWiltur in truest for those customers. 
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stock for tha acco:nt of Packer, ilbur and use the proceeds 
cf g.fd alee and pledces for the benefir of Packer, Wilbur 
‘od ther-selves, without obtainine cuthority fren their 
cto era to do so an4 withorvt informing thetr ecustorers 
ti tt they vere doing 60. 
16. Ie was further a port of said sche-e ro 
‘ofraud that the defendants PORMSO?, PMUAN and PID would 
i] i. stenet the defendant CALLIN'TI.T to ferce thetr +: tte-urse 
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receive in excess of $209,000 as the proceeds of the sale of 
tucir customers’ Leasepac and fobotrcard steck and use the 
£203,090 for the bencfit of Pacter, Vilbur and the-eelvcs. 

13. Ye wee futher a part ef seid sc’.ece te 
cefrasd that che fcfendants Bonree, AYMAN srt 29 soul?’ 
‘a.e@ Talee cni fraujulent representations ts c:sto«rs 
incadrise about or seelinyg the retura ef their seeuritics to 
tie effect that che custo:ers' sceuritics wore still Lei: 
hal’ in teoiuse for then Ly Packer, “Albur, ween fn fact, as 
they chen well knew, said securities had been sold or 
plecred for the account of Packcr, Vilbur. 

STATLTOLY ALLECATIONS 

14. Fros on or about the Ist day cf June, 1°79 ur 
to and dneludine che date of the filing of this indictrert, 
in the Couchern District of “ew York and elsewhcre, RORCTT 

SON, JAS GALLiciTYnt, KILSUS YA? and MAURICE 71°, 
defercants, unlavfully, wilfully an? i.nowiccly, by use 
: oats and irstrucsentalictes of incexstete co-.eree ar! 
wails, did, cireetly ead licirecrly, use end erpley fi 
seetion with the purchase and sale of seeurizttea, ra vit, 
ct. c: vel. ef Lursepac and the co- on stock of Fctotrusri, 
vapulecdye and ceeaytive devices ant centrivarees iu 
eeitrewentio: ef tule 5-5 (17 Crs Secthler 749.192-5) of 


C'e rulea and reculettoena of the Urirel Cesters Seeurteics 
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(c) entave in acts, practices cni courses of Lusiness 


“aden operated and would operate ag 2 fraud an! deecit npor 


the custecers of Packer, ‘ilbur, the purchasers of teaserac 


cnd fobetsuard stock end other persons. 


15. Sn or about ‘arch 22, 1971, ir the Seuthern 
iistrict of ..cw York, seid defenderts unlawfolly, wilfelly 
and knowingly did use and cause to Le used zcans and in- 
Strvcentalities of interstate cozerce an? the ~: 
sucnt to and in furtherance of the aforessid schcre Ly 
causin> certificates Tepresenting the re ber cf stares of 
hotoetuard satocl hereinafter set forth to te sent throveh 
the rails frou Facker, Vilbur, 1€0 Vater Strect, ‘cw Yeri:, 
“ew York, to the persons bereinafcer set ferth os follows: 
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New Jersey 


i} arole Lesner 
47-19 Eell Blvd. 
Foystice, “ew Yer 
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trichton, Mass. 
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2404 ©. 66th Strect 
*rooklyn, New York 
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c/o Glorinez [ress Shop 
206 W. 35th Screer 

Vew York, sew York 
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«9 borrow Avenue 
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“lan Finlelstein 
($-13 173rd Screet 
Flushing, Yew York 


rose Gerkow 

c/0 five tnterprises 
£9 }cid Avenue 
Nayton, Ohio 


Goldéian Toundation 
333 Weet First Street 
Layton, Ohio 


rernard Goldran 
60 Keid Avenue 
Layton, Chio 


Tan Griles 
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219 =. 42nd Street 

ev York, ew Yor: 


Incustrial tiechanical Service Co. 
1626 ©. 36th Street 
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24° Folson Urive 
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425 2. 70th Street 
“ow Yerk, cw York. 
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cle Set le Couverti:s Ca. 
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“sy York, New York 
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The Grand Jury further charres: 

1. Tro on or about June 1, 1£70, "5 to and 
includin- the date of the filinre of this indiccvent, tr the 
Southern istrict of ‘iow York and clsewlere, POTE?T RFS, 
SAS CALLENTINE, WILBUR PY“AN end “AURICE RIM, the Acfendarte, 
vunlowfully, vilfslly cnd Tnowintly, in the offer and sele of 
sccurities, to wit, the cor-:on stock of Leescpet and the 
corcn steck of Robotyuard, by the use of eens and instr cnts 
of trausportation and coxzsunications in interstate coerce 
and ty use of the rails, cireetly and indirectly, (a) cic 
ey loy cevices, scheiee aad srtifices to defrauc; (h) di! 
eltain -:oney and properry by scans of untrue staterents of 
zateriael fact and omissions to state vaterfial facts necesesry 
i:: orcer to wake the state-ents mage, in the lickr of the 
clreu-stances undcs which they were race, noc isleatir-; 
ana (c) cfd encave in transactions, practices <rd courses of 
Lusiress which would operate and did Operate as a fraud and 
Ccectt upon purchissers of said securities and other persone. 

2. The allecations conteine’ in Cort ne of tis 
au ict c:t ace repeated one realleccd ss thourt: fully set 
forth herein as corstitutin- end ceseribLin-~ the -:cans My 


wideh the defendants co: itted the effense cher-et t- Counts 


veur ened Five of this énifet enc. 


tie dates hered-cfter set fert? ir 
Counts Four an! Five, in tt.2 Soutiierm Uistrict of Jew Yerr, 


tie Ucfendanes, unlawfully, wilfully and haowinriy, ané in 
sy 


« furtherance of t's aforesaid scheme to defraud, did cause to 


lelivered Ly 1: ef11 to First Philadelphic Corp., &C ‘all 


vew York, “ew York, the matter hereirafter set 


DATE MATTER. 

Aucust 21, 1970 Confirmation of purchase 
of 15,000 shares of Fototguard 
stock 

Ceptenber 1&, 1970 Confir-ation of purchase of 
6,000 shares of FRobotzuard 
stock 


(Title 15, Urited Stetes Code, Sections 77c¢(a) and 
77x; Title 18, United “cates Cede, fection 2.) 
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Tie Grand Jury further charfes: 

Gn or about the cates hereinefter set forth in 
Counts Six throuch tine, in the Souther: District of “ew 
York, ROBERT BPRFSON, JA‘FS GALLENTINT, WILBUR HYMAN and 
MAURICe RIUD, the defendants, unlawfully, wilfully and 
knewingly, and with unlawful and fraudulent intent, did 
transport in interstate cormerce forred sccurities, knowinz 
the sare to have been forred, as follows: 

DATE FRO: TO STOURTLY 


£/16/70 Hew York, Clevelaré, Leesepac stock 
New Yor: Cilio certificates mrbered 
C2265, 06,67, 
'U32,4C3 


9/ 3/70 “ew York, Jersey City, Robotruard stock 
“ew York New Jersey certificates ruvters4 
*113478,79,50;51, *2 


12/15/79 New York, Clevelerd, Leasepac stock 
wicw York @.1o certificates mrteret 
.°C250,2269 
3/22/71 Cricaco, vew Yerk, Leasepac stock 
Illinois New York cortificate nucrhered 
C2235 
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¢. It was e part of said conspiracy that caid 
niants and co-conspirators, unlawfully, vilfulle and 
“ly, in tle offer an? 
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(fSite-Tak), Lv the use of means and tretrocerts 
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ii by the use of the : ails, would an2 Mie, Jdrectiy ar? 
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TO Glee state. a 1 the 


in trancactions, 1: 
nsinesea woiel, werle end "44 operate 2407 
weccit urom the sere insers ef seit sececritics tn vieletion 


States Cate, Sretlons 727r(1) ox 77- 


re Of s-i! cenestrory t! 

3 CC-conscirators, urlaclully, ed dledie on! 

‘ly, in cornection with the purchase end sale o° 

urities, to wit, thc co- on stock of Leasepre and tke 

on toc). of Colet-verd, vould and C12, (frectly and 
inctreetly, by the use of weans and instr. ‘rtalitics of 
interestate cov: erce and of the “ails, use and couplow dc- 
ceptive devices and contrivances in violetien of Title 15, 
trited States Code, Tectrio- 7h49(b) and Pele 19-8 (17 C.F.?, 
240.10L-5), a rule preserited by the Securitics ird Txehance 
Cov-rission as necessary and appronrriate in the public interest 
-ni for the protecticn of investors. 

«s. It was further a pert of said conspiracy thet 
the cefendants, havine devised an4 intencins to devise «4 
scheve and artifice to defraud and for obtetrir-: meney anc 
property Ly means of false and fraudulent pretenses, repre- 
sentations and pro-ises, would and did unlavfully, wilfvily 
and knowingly and for the purpose of exeevtin.. said scher.e 
and artifice and atte:ptinre so to do, cause to te delivered 
Ly wail according to the cirection thereon, certain ‘catter 
te t2 sent and deiivered by the Postal Service in violation 
ef ticle 18, United States Cede, Section 1341. 

5. It wes further a part of said conspiracy tat 
the defendants, unlawfully, wilfully and tnovinely end with 
unlawful and fraudulent intent, woul4 end did transport end 
cause to be transporced in interstate co-rerce forged securt- 


tics, to wit, certificates of the common stock of Leasepac 


Corporation end Tototruard, Inec., i:nmrine the sare to have 


Loon ferred tn violation of title 13, Vadted crates Cote, 


Scetion 2714. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
Vv. 


ROBERT BERKSON and 
MAURICE RIND, 


Defendants. 


June 3, 1976 
2:15 p.m. 


New York, New York 
Before: 


HON. JOHN M. CANNELLA, 
District Judge 


Appearances: 


ROBERT B. FISKE, JR., ESQ., 
United States Attorney for the 
Southern District of New York 
BY: JOHN A. LOWE, ESQ. 
Assistant United States Attorney 


EDWARD BRODSKY, ESQ. 
Attorney for Defendant Berkson 


IRVING ANOLIK, ESQ. 
Attorney for Defendant Rind 
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(A jury was duly impanelled and sworn.) 


of the Government. 


| 

3 (Mr. Lowe made an opening statement on behalf 
| ‘Mr. Brodsky made an opening statement on 
| 


behalf of Defendant Berkson.) 


(Mr. Anolik made an opening statement on 
behalf of Defendant Anolik.) 


(Luncheon recess) 


AFTERNOON SESSION 


(In open court - jury present) 


MR. LOWE: The Government calls Linda Sussman. 


LINDA SUSSMAN, called as a 


witness on behalf of the Government, after bei 
duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. LOWE: 
20 Q Mrs. Sussman, I ask you to keep your voice up 
nice and loud so that everyone can hear you. 
Directing your attention to the year 1970 and the 


early part of the year 1971, by whom were you empic ‘ed? 


A Packer, Wilbur & Company. 


g fF B RB 


Q And in what capacity were you employed there? 
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Sussman - direct 

Secretary. 

For whom? 

Maurice Rind. 

Do you see Mr. Rind in the courtroom today? 

Yes. 

MR. ANOLIK: We ccncede the identification, 
your Honor. 

MR. LOWE: Thank you. 

Q Mrs. Sussman, when you were employed at Packer, 
Wilbur, you were not married and your name was? 

A Cangemi. 

Q During the time that youwere employed at packet. 
Wilbur & Company, did you have occasion to sign customers’ 
names to stock transfer powers? 

A Yes. 

Q And approximately on how many occasions did 
you do this? 

A Once or twice. 

Q And did you do it at anyone's direction? 

A Yes. 

Q Who told you to do it? 

A Mr. Gallentine. 


———————e 
Q At the time y.u did that, had you been shown 


anything in writing to indicate that it was appropriate 
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J 


2 or proper for you to do that? 
3 A I don't remember. 
4 MR. LOWE: No further questions. 
5 CROSS -EXAMINATION 
| 
6 BY MR. BRODSKY: ; | 
7 Q Mrs. Sussman, Mr. Berkson never asked you to | 
8 sign somebody else's name to a stceck certificate, did he? 
9 | A No. pid 
10 Q And he was never in yovr presence when you did 
ll sign somebody else's name to a stock certificate, was he? 
12 A No. ee 
13 |] MR. BRODSKY: Thank you. 
14 CROSS -EXAMINATION 
15 BY MR. ANOLIK: 
16 Q Mr. Rind never asked you to sign any such 
17 thing, did he? --- = _* 
18 --= - A--- No. 
19 Q Ey the way, what time did you come to work in 
20 the morning? 
21 A Nine-thairty. | 
22 Q What time did Mr. Rind come in ordinarily? ) 
23 A After luach. 
2A Q He never came in before then, did he? | 
25 A No. 
| 
| 
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Sussman - redirect 
MR. ANOLIK: No further questions. 


MR. LOWE: I have twu questions, your Honor. 


REDIRECT EXAMINATION 


BY MR. LOWE: 


Q 


Mrs. Sussman, do you remember the exact p!vsical 


circumstances under which you signed the customers' names? 


A 


Q 


I don't understand the question. 


Well, do you remember exactly where you were 


when you did it? 


A 


Q 


A 


Q 


A 


Q 


At my desk. 

Do you remember who, if anyone, was around? 

Mr. Gallentine. 

Do you rememher whether anyone else was around? 
No. 


Are you sure that Mr. Rind never came in to work 


until after lunch? 


A 


Q 


Yes. 

That's every day of the week? 

Yes. 

MR. LOWE: I have no further questions. 

MR. BRODSKY: Nothing further, your Honor. 
MR. ANOLIK: Nothing further. 


(Witness excused.) 
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MR. LOWE: The government calls Loretta Ottinger. 

LORETTA OTTINGER, called as a witnes 

on behalf of the government, being first duly sworn, 

testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWE: 

Q Mrs. Ottinger, if you would, keep your voice 
up nice ané loud so that everyone can hear you. 

A Yes. 

Q Back in 1970 and the early part of 1971, by whom 
were you employed? 

A Packer, aie & Company. 

Q “And in what capacity were you employed? What 
was your job? 

A Bookkeeper. 

Q Did there come a time when you had occasion to 


sign customers' names to stock transfer powers while you 


were at Packer, Wilbur? ~ At 


A ‘Yes, there did. 


-_----o so ooo ~ 


Q ‘And approximately on how many occasions did that 
take place? 

A I don't know; I couldn't give you a number. 

Q Well, approximately. More than once? 


yes. 
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Ottinger - direct /cross 

As many as 10 times? 

I don't know. 

THE COURT: Well, what is your best recollection 

THE WITNESS: I don't mors fone ae. five Se 
~ pid you do that at someone's direction? 

Yes, I did. 

At whose direction did you do it? 


Mr. Gallentine. 


Did you have any conversation with Mr. Gallentin 


rN Well, you know, I asked him, you know, you 


a 
about whether it was proper for you to do this or not? | 


shouldn't sign somebody's name, and he says he has the powers 
of attorney and the legal rights to do this, that it would 
be all right. 
. MR. LOWE: I have no further questions. 

CROSS-EXAMINATION -- - 
BY MR..- BRODSRY: --- 

eee | 
“or: *Q °* Mrs. Ottinger, Mr. Berkson never asked you to 


\ 


aien anybody: else*'s: name- tu a stock certificate or stock 
power, did he? i 
A No, he didn't. 
Q And he was never present when you were signing 


somebody's name, was he? 


A Not directly by me, I can't say that. 


ite eesnaumniidl 


« 
2 ' 
i sateselleeetetememeseneneienetttlteatinontinaitinetietensnc_cdheneteatadinanalinaitie tamaiinamtieiaeeneeaenemenecinenneeteeeene ie  ee 
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slds Ottinger - cross 
BY MR. ANOLIK: 
Q Rind never told you to sign somebody else's 
name, did he? 
A No. 
MR. ANOLIK: No further questions. 
MR. BRODSKY: Just a minute, I have not finished, 
MR. ANOLIK: I am sorry. 
BY MR. BRODSKY: 
Q You worked in the area where the stock certifi- 
cates were kept, did you not? 
A Yes. 
Q Was that called a cage? 
A Yes. 
You were neac the cage? 
Yes. 
Or in the cage? 
Not in the cage. 
Near it? 
Yes. - 


Gallentine worked in the cage or mar 


Well, what offices was it? It was two di‘ferent 


offices. 


Q Nkay, where was the first office? 
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Broadway. 
Do you remember the address? 
Not exactly. It's a long time ago. 
About how long ago? 
A About five years. 
Q But, in any event, you worked in an area near 
the cage in the ‘fice on Broadway, did you not? 
A Yes. 
Q And Mr. Berkson's desk was someplace else, was 
it not? 
A That's correct. 
Q In other words, you couldn't see each other, 
could you? 
A No. 
Q There were offices in-between, were there not? 
A There were different rooms. 
Q Different. rooms. And where was the second 
office of Packer, :Wilbur? 


A On.Water Street. 


x ee i ote 


Q And was the same the case on Water Street as 


well? That is to say, there were different rooms where you 


worked and a, different room where Mr. Berkson worked? 
A Yes. 


Q §0. he couldn't obserye you in the course of your 
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day-to-day activity, could he? 
A No. 
BRODKSY: Thank you, no further questions. 
BY MR. ANOLIK: 
Q Mr. Rind, while he was in the office was at 


a desk near Mr. Berkson, is that correct? 


A As far as I know, yes. 


No. 
MR. ANOLIK: No further questions. 


(Witness excused.) 


Q He didn't have a desk next to you? 


MR. LOWE: The government calls Eugene Pugliese. | 
EUGENE PUGLIESE, called as a witness 
on behalf of the government, being first -duly sworn, 
testified as follows: 


DIRECT EXAMINATION 


BY MR. LOWE: 


Q vir. Pugliese, keep your voice up nice and loud 


so everybody can hear you. 

During the period, Mr. Pugliese, from May 1970 until 
the early part of 1971, by whoia were you employed? 

A By Packer, Wilbur. 

Q What was your position with that firm? 


A z wrote the P and §S blotter, cash blotter, and 
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in the latter part I was learning the bookkeeping system. 


Q Let's start with the P and S blotter. What is 


A That is the purchase and sales of all transactions 
that occurred in the company. 

Q What is the cash blotter? 

A The cash blotter are all the cash entries going 
to the general ledger, trading positions, the payment of 
stocks by customers, the paying out of funds, expense 
accounts, salaries, all entries are on the cash blctter. 

Q Who was your immediate supervisor? 

A James Gallentine. 

Q During the period we are talking about, did you 
have occasion, from time to time, to sign customers' names 
to stock transfer-powers? 

“At the request of James Gallentine. 
--Approximately how many times ite oie ie saith 
Ah- approximate number I couldn't give. 
More than once? 
Mere than once.. 
As many: as 10 times? 


It's possible. 


MR. BRODSKY: I object to it, your Honor. 


‘THE COURT: Well, let's put it this way: 
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| | roughly about 15 or 16 times. +P bal 
\ 


Pugliese - direct -12 


Give us your best recollection of how many. 


THE WITNESS: If I had to take a wild number 
I would say -- 

THE COURT: Not a wild number. The best number 
you remember, figuring what you d‘? and remembering what 
went on at that time. 


THE WITNESS: I would have to Say at least 
“BY MR. LOWE : “porer 

Q When you did this, Mr. Pugliese, physically 
where were vou when you did it? 

A At my desk. 

Q Now, Packer, Wilbur was at two different places 
during the period that we are talking about, is: that not 
correct? 

A Sorrect. 

Q And the first one was 26 Broadway? ©: - 

A Correct.. 

Q How big was the office space you worked in at 
26 Broadway? 

A The .room I was in, it was approximately a 9x15 
room or thereabouts. 

Q And how many people worked in that room with you? 


A Nine. - 
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Q When you were engaged in signing these stock 
transfer powers with customers’ names, were you the only one 
doing it or were other people in the room doing it as well? 

A Others were doing it as well. 

Q And were you doing it right out in the open at 
your desk? 

A Correct. 

Q And at any time when you were signing customers’ | 
names in the fashion you have just described, were any of 
the officers of the company ever present? 

A Yes. 


Q And specifically was there ever an occasion 


when Mr. Berkson was present? 

A Yes. 

Q What was Mr. Berkson doing in the room you 
worked in at that time when you were signing the certificateg? 


A fle may have just walked in the room in transit 


to Jim Gallentine. He was in transit going to the other 


mae 


room, * a ae 
Oi "2 Well, was there ever any occasion that you can 
recall specifically what he-was doing in the back office 
area? hh Ra ee 
He may have been’ in to speak to Jim -- 


‘MR: BRODSKY:- I object, your Honor. He says 
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“he may have been." 

THE COURT: Yes, strike that part of it. 

Read the question. 

(Question read.) 

THE WITNESS: That's my question? 

THE COURT: That's the ques-ion. Specifically. 
Not what he may have been doing but what you remember him 
doing. 

A He might come in and ask about -- 

MR. BRODSKY: I object, your Honor. 

THE WITNESS: The word “might"? 

THE COURT: Yes, that's what's bothering him. 

If you have any present recollection what he 
was doing at the time, tell the jury. Don't tell us what 
he may have done; he may have done a number of thing, but 
that's not the point. 


A I know they were in the room; he wanted to go 


to talk to Jim, and they may have -- the word "may" is 


coming in again -- they may ask for drafts -- 
MR. BRODSKY: I object. 
THE COURT: Strike the latter word “may" again. 
Do you remember anything specific? 
THE WITNESS: They were in the room checking to 


see whether things went to the bank, whether they didn't go 
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go to the bank, whether drafts were in or out -- 
THE COURT: You are talking about things -- 
THE WITNESS: Things concerning the company. 
THE COURT: What are things? The jury doesn't 
know what your company does. 
THE WITNESS: It's a brokerage house. 
THE COURT: Of course it's a brokerage house, 
but I have never been in one, nor have many of these jurors. 


What happens there? What were they checking on? What piece 


on, books, or what? 


THE WITNESS: They weren't checking the books 


$ 
of pape. are you talking abwut? What were they checking 


I was working on. As I said, they were in the room checking 


to see if certain things were done that they wanted done, 


I don't know. They didn't speak personally tome. 


MR. BRODSKY: I move to strike the anser, your 


rantec tc 
THE COURT Motion denied. 


ee 
ma} 


What is there in that room that you could look 


THE WITNESS: What I was working on? Making 
entries to the general ledger, entries to the P and S blotter; 


entries to a cash blotter. If I was signing a customer's 


name to a stock power, these things were on my desk; if I 
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were getting things ready, drafts for the bank or clearances 
to the bank these things would have been on my desk. 

THE COURT: Those are pieces of paper you are 
talking about? 

THE WITNESS: These are pieces of paper and 
certificates that were on my desk. 

THE COURT: Were stocks also kept in there or 
were they kept in another part? 

THE WITNESS: The stocks were kept in a safe 
deposit box, a safety box. 

THE COURT: Not in the same room? 


THE WITNESS: They were within five feet of 


THE COURT: Within five feet? 

THE WITNESS: Within five feet. There was a 
safekeeping box. 

THE COURT: What does a salesman do when he 

company like that? 

THE WITNESS: A salesman? They were in a 
different room, the salesmen. 

THE COURT: I-.know +- 

THE WITNESS: They would answer telephones, 
take orders from customers, execute buy orders, sell orders. 


THE COURT: Would there be an occasion for -hem 
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to come into your room and pick up any documents’ or papers 
or stock or anything else? 7 ces 

THE WITNESS: No, they never came into the room 
to pick up documents. They may have gone to the one who 
handled the customer's account to see if the customers re- 
ceived payments, whether etislin “alee mailed out to customers,/ 
whether customers pay for the certificates, the order they 
purchased. 

THE COURT: Well, what does the fellow who makes | 
a market do? Do you know what that mears? I frankly don't 
know too much about it, but I heard the expression here. 

What does the fellow who makes a market do? 

THE WITNESS: The one that makes a market? 

THE COURT: In Berkson's pos:*ion. He was a 
market-maker, wasn't he? There + 
ces _... . THE WITNESS: He was a boss; he ‘as an owner 
of a company. Yes, one would have to say he wasin that 
eategory. . Cues. ie oo. 

THE COURT: Is there anything in ehinete. that he 
goes to look at or pick up or read or anything? 

THE W'TNESS: Not in my room, no. There weuld 
be nothing to pick up in my room. ; ewh 

cr: ..)6 6S COURT: Well, what, if anything, would he 


‘talk to Gillentine about that you know of? herr 
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THE WITNESS: The only thing he may have mentioned-- 


MR. BRODSKY: I object, your Honor. 

THE WITNESS: The word “may"? i 

What he mentioned would be were deliveries made 
to the bank, or was a draft delivered to the bank? The 
exact wording may not have been used, but amounts to the 
same thing. eid 

THE COURT: Was he inquiring, in effect, about 
the bank balance to some degree? Se 

THE WITNESS: He wasn't inquiring about the 
bank balance; he wanted to know if deliveries were made to 
the bank. : Feet ne 

THE COURT: What would they deliver to the bank? 

[hE WITNESS: Deliveries? Was a draft ‘going to 
the bank where we make a delivery against payment. 
an c 


BY MR. LOWE: ~ bi 


c:. it Walaa ster ae Vatcng 629e stat oe ea, ee | es 
Q Was ther« ver any occasion when Mr. Rind wa; 


present while you were signing customers' signatures? 


A ice cred 8 Bel eetin Fre eee oh: 
Q © What: was he doing there on those occasions? 

Same as Mr. Berkson. ee 
Speaking with Mr. Gallentine? 


Yes, at all times it was to speak to Mr. Gallen- 


Pugliese - direct 
Did you ever overhear the conversations? 


A The only conversation -- well, actually it was 


not overhearing; he was right next tc me. I mean, people 


were speaking, not in a private office; they may have been 


within two or three feet of me: - Were deliveries made to 
the bank? Did draft3 go to the bank? 
Q Mr. Pugliese, let me direct your attention 


first of all to Government's Exhibit 1C and the stock 


transfer power on the back- thereof and let me ask you whethe 
you signed any of the names on that page? 
Ephraim Block 


The Ephraim Block signature was put on 


Yes.. 
; Fest <: 
Directing your attention to Government's 


—-aRne 
detmsewe 


Exhibit 4C for Identification, I ask you to check each of 


those stock transfer_powers and tell-.us whether those 
Ry BAA Wl, (LCR pee RL Tee Th tear eR MD RT Pe Me. Rins | 
signatures of Ephraim. Block were put on there by you. 
as ’ snatures.: 

A They -are all-Ephraim Block and they were ail 


put on by me. dns ip 
; occas: 
Q And directing your attention to Government's 


Exhibit 9 for Identification, were any.of those signatures 


put on there.by you?.. -. Sigh gk 


to Mr. 
A __ Susannah Harris, just the female signature. 
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Q Government's Exhibit No.1l for Identification: 
Were any of those signatures put on there by you? 

A Ephraim Block. ates 

MR. LOWE: I have no further questions. 
CROSS-EXAMINATION : 
BY MR. BRODSKY: 

Q Mr. Pugliese, dc you have a recollection now 
that Mr. Berkson was present at any time when you were 
signin somebody else's name to a stock certificate? 

A Yes, they were in and out of the room. I don't 
mean that he physically stood over me but he was in and 
cut of the room. | . _ oc 

Q Do you remember testifying in a prior proceed- 


ing in this matter? 


A Do I remember aa: WBNS! s ‘ 
Q Testifying ina biked tmeeetbios in'tifis ~~ : 
‘illite: Q phi ae eR fer. ee lig rats -i-those 
a Yes. fi Sv you. 
Q Do y elise: Antiaes asked these- quéstions 


and giving these answers: “it ns 


"Q Well, specifically relating this to any occasion 


“--* --: 


when you were signing customers’ names to stock transfer | 
powers was Mr. Berkson present? 


“A Mr. Berkson could have..been present..." -: 


SOUTHERN DINDKICT COURT REPORTERS. ILS. COURTHOUS 


22 
23 
aA 
rs) 


slds Pugliese - cross 21 

“Q Was he? 

"A Y can't be sure if Mr. Berkson was present." 

Do you remember being asked those questions and giving 
those answers under oath? 

A Yes, I remember saying -- 


Q Thank you. 


—_——., 


Now, Mr. Pugliese, do you remember whether or not 
Mr. Berkson ever looked at you when you were signing these 
customers‘ names to certificates? 

A I can't say that he looked at me. I always 
said if he was in the room, he was in and out of the room. 

Q And he was in ane out of the room very. quickly; 
you said in transit before, is that correct? 

A Correct. He was in and out of the. room. ya | 

MR. BRODSKY: I have no further eins. 


- 


BY MR. ANOLIK: 


Q By the way, wien was this usually ‘one, in the 


> 


morning? aoe Haat ab ia 
A XI would say more p.m. 
—Q And you have no specific recollection of 


Mr. Rind at any particular time, have you? 


A No, except he was in and out of the room. 
Q _In and out of the room when he was in the office, X 
correct? 
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A Correct. 

Q Therefore, you have no way of testifying that 
he specifically looked at anytlt ‘ng or didn't look at any- 
thing, is tnat correct? 

A Correct. 

MR. ANOLIK: I have no further questions. 
REDIRECT EXAMINATION 
BY MR. LOWE: 


Q Mr. Pugliese, on that prior occasion that you 


testified that Mr. Brodsky read tc you, shortly after the 
questions and answers that he read to you -- and referring 
now to page 255 of the transcript -- were you asked the 


following question and did you give the following answer -- 


THE COURT: Who objects? I can't see who is 


objectinc . 
BRODSKY: I did, .our Honor. 


MR. BRODSKY: I object to this, your Honor. | 


we approach the side bar? 

COURT: Yes. 

the shite bar.) 

BRODSKY : Judge, I think it is unt. ir to 
briny sut mevely the fact that he made a statement later 
On in that vecord which is consistent with what he says 


now unless Mr. Lowe also brings out the fact that what 
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happened, as your Honor may recall, is that Mr. Lowe showed 
him a piece of paper which is in Mr. Lowe's handwriting 
which he read, and then after he read that he changed his 
testimony. 

THE CouRT: Well, I think the rules require that 
he be given an opportunity to put anything else in that 
relates to the subject. 

MR. BRODSKY: Yes, sure, but if he is going to 


do it I am sugges ~iig he does it in toto, not that nae does 


~ 


it piecemeal. 

MR. LOWE: Nobody suggested we had to do it in 
toto. You read the part you t anted. 

MR. BRODSKY: sure. 

THE COURT: Ir att think it is necessary to 
do it exactly oii aia it’ in the first trial if, in fact, 
the answer appears there and is not predicated on some 
document ir aindichs the anata doesn't show. I mean, this 


document you are talking about, he simply looked at it, 


- - 


right? crn 7 
MR. BRODSKY : “He looked at it and said, “That 


refreshes my recollection," because if he is going to do it 


the way Mr. Lowe wants to do it I think I should have the 


right wo come. back -- 


ct he + 


‘SHE COURT: Yes, you would have the right to 
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come back and show that he refreshed his recollection. 


MR. BRODSKY: Either way, I don't care how he 


THE COURT: Yes, if he wants to do it that way 
he can just read what he wants in, but then you have the 
right to show that he refreshed his recollection. 

MR. LOWE: I don't object to that. 

(In open court.) 

BY MR. LOWE: 

Q In any event, Mr. Pugliese, were you asked this 
question and did you give this answer -- 

MR. BRODSKY: I'm sorry, I missed the page, 
excuse me. 

MR.LOWE: 255. 

Q “Question: Was there ever: an occasion when 
you were signing customers’ names to stock transfer powers 
on which Mr...Berkson was present? 

"A Yes." €Bii) sete 

Were you asked that question and did you give that 
answer on the. prior occasion on which you testified? 


A Yes. 


_ MR. LOWE: No further questions. 
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RECROSS-EXAMINATION 
BY MR. BRODSKY: 
Q Mr. Pugliese, before you gave that answer 
which you just gave in a prior proceeding, you were shown 
by Mr. Lowe this piece of paper, Exhibit 3502A for Identi- 
fication, were you not? 
A Yes, because I misunderstood -- 
MR. BRODSKY: Just a minute. 
THE COURT: Don't explain anything. Just answer 
yes or no. 
A Yes. 2 
Q And this piece of paper. 3502A for Identifica- 
tion is a piece of paper which is in Mr. Lowe's handwriting, 
is it not? 


A Correct. , 22 


__Q -. And before giving the answer which Mr. Lowe 


gust read, you.read this piece of paper, 3502A_which. is in 


Mr. Lowe's handwriting, isn't that correct? 
AL =s .correct. 4 


re -Q. . And immediately after_you read it you gave the 


answer which Mr. Lowe just read, is that correct? 


A Correct. 


MR.BRODSKY: Thank you. 
Now, Mr. Berkson never asked you to sign any 
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customers’ names to a stock certificate, did he? 


A No. 


Q And you never told him you were signing custome: 
names to stock certificates, did you? rr 

A No. 

MR. BRODSKY: Thank you, Mr. Pugliese. 

BY MR. ANOLIK: 

Q That would also be true of Mr. Rind; he never 
told you to sign any stock certificates? 

A Correct. 
REDIRECT EXAMINATION 
BY MR. LOWE: 

Q That piece of paper, Mr. Pugliese, that 
Mr. Brodsky was asking you about, bears pur signature, does 


it not? 


/_ Me 
oe 84S o 


A Correct. 


Q And that was written out by me in my Office with 


you present, is that correct? 


Correct. 


And it was after we had a conversation, is that 


--ae 7 
es 


Yes. 
Q And the substance of what you had to say during 


the conversation is reflected on that piece of papers? 
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Yes. 
And signed by you? 
Yes. 


Just read it quietly to yourself for a moment, 


(Reading) Yes? 
Is everything on that piece of paper correct 
to the best of your knowledge and belief? 
A Yes. 
MR. BRODSKY: I object, your Honor. 
THE COURT: Overruled. 
RECROSS-EXAMINATION 
BY MR. BRODSKY: 
Q Mr. Lowe signed this as well, did he not, this 
piece of paper? 


A I believe he signed as a witness, but I read 


it and I knew what he was writing. 


MR. BRODSKY: Thank you. No further questions. 


~ -- 


MR. LOWE: I have no further questions. 


BY MR. ANOLIK: 


Q This piece of paper, 35%92A, does not relate 


to Mr. Rind, does it? 


MR. LOWE: Objection. 


It relates to both. 


Pugliese - recross 28 
Q When you say Mr. Rind, you are talking about 
Rind and/or Berkson, is that what you said? 
A No -- 
MR. LOWE: I am going to object to what is on 
that paper unless it is in evidence. 
THE COURT: Sustained in the form in which the 
question is put. 
Q You have no independent recollection of this as 
to Mr. Rind, any independent recollection when Mr. Rind 
was at a particular place at a particular time, do you? 
A I don't understand your questioning. You are 
confusing me with your question. 
Q In other words, Mr. Rind never told you to sign 
any paper -- 
A I said before, neither Rind nor Berkson ever 
told me to sign anything. 


Q And you don't recall Mr. Rind ever’telling you 


to do anything improper, isn't that so? 


A Correct. GF Quer: - 
MR. ANOLIK: No further questions.'°:-.: 
THE COURT: All right, you may step down. 


(Witness excused) 
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MR. LOWE: The Government calls Anthony 

Salamone. 

ANTHONY SALAMONE, called 
as a witi.ezss on behalf of the Government, after 
being first duly sworn, was examined and testified 
as follows: 

DIRECT EXAMINATION 

bY MR, LOWE: 

9) Mr. Salamone, back in 1970 and ti.e early part 


of 1971, by whom were you empioyed? 


A Packer, Wilbur & Company. 


Q And in what capacity were you employed by that 
company? What was your job? ’ 

A ~° A runner, received and delivered. 

Q Who -was your immediate supervisor? 

A~ “James “Gallentine. 

Q Bid there ever ‘cotie a time; Mr: Salamone, 
“during your employment at Packex; Wilbur when you signed 
customers' names to stock transfer powers? 

A Yes.” Sas see? ck 

Q Would you tell ug :approximately, to the best of 
your recollection on how many occasions that occurred? 


A I have no idea. I signed what I was told 
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Dic youdo that at anyone's direction? 
Jim Gallentine's., 

Q Did you have any conversation with Mr. Gallentine 
regarding whether or not it was proper for you to sign 
someone else's name to a piece of paper? 

A I had questioned it, and he had said it was 
okay. Actually, he was taking all the responsibility. 

MR. LOWE: I have no furt.e. questions. 
CROSS -EXAMINATION 
BY MR. BRODSKY: 

.@) Mr. Berkson never asked you to sign aeiete > 
name to a stock certifirite or a stock power, did he? 

A No. 

Q And yo.' never told Mr. Ber«son that you were 
Signing ether peoete*s names to stoc\. power or stock 


certificates, dia you? 


A No. 


”“* ~- 


MR. BRODSKY: Thank you. 


CROSS-EXAMINATION 


—~ 


BY MR. ANOLIK: 
Q You were never told by Mr. Rind to sign anything 
such as a -- 


I was directly under Jim Gallentine. 


Rind never told you to do anything improper, 
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Gallentine - direct 


did he? 

A No, not that I know of. 

MR. ANOLIK: No further questions. 
THE COURT: You may step a 
(Witness excused.) 

JAMES GALLENTINE, called as 
aw.tness on behalf of the Government, after being 
duly sworn, was examined and testified as icllows. 

DIRECT EXAMINATION 

BY MR. LOWE: 

Q Mr. Gallentine, I am going to ask you to keep 
your voice up nice and loud pecause there is some competitioi. 
out in the hallway to contend with. 

Mr. Gallentine, are you a defendant in the case 
which is presently on trial? 

A Yes. 

Q And have you entered a plea . guilty to one 
of the charges in the indictment? 

A Yes. 


And specifically to what charge have you p_eaded 


Count l. 


Is that securities fraud? 


Yes. 
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Q Now, Mr. Galleatine, during the period of time 


1970 and the early part of 1971, by whom were you employed? 


A Packer, Wilbur & Company. 

Q And what was your position at that firm? 

A As a cashier. 

Q What was the business of Packer, Wilbur & 
Company? 

A A stockbroker. 

Q And can you tell us in general, remembering that 
non. of us are experts in the business, what, in general, 
is the business of a stockbroker? 

A Handling trades, dealing with the buying and 
selling of securities. 

Q For whom? : 

A. For customecs, for the public and for brokers -- 
other stockbrokers. 


Q And also for the firm itself? 


A And for the firm itself. — 
Q Now, can you tell us what your function was, 
what your duties were as cashier of the firm? 

A Responsible for the back office operations, 
which includes the record-keeping, the bookkeeping, the 
accounting of the daily operations. 


Q What, if any, responsibility did you have for 
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physical custody of securities, that is to say, stock 
certificates? 
A Also resnonsible for the physical certificates 
or stcck that we had in our possession. 
Q Who were your superiors at Packer, Wilbur & 
Company? 
A Mr. Hyman was the oeesident. He was 
superior. 
Q Did you take orders from anyone other 
Mr. Hyman? 
A I took orders from Mr. Rind. 
Q Anyone else? 
No. 
Do you see Mr. Rind in the siaiiiaaiaan 
Yes. .-. ee 


Q.. Could vou point him out for the record, please? 


LA Mr. Rin. is sitting at the end of the table, the 
one on the-end.- - 
Q Do you.see Mr, Berkson in the courtroom? 


_-A. . Yes, Mr, Berkson is there also... 


Q The gentleman who just stood up? 
A 


Yes. 
Mr. Gallentine, directing your attention to 


August and S tember of 1970, what was the condition of 
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Packer Wilbur's bank account at that time? 


A At that time we were operating at a deficit or in, 


an overdraft situation on occasion. 


Q How many occasions? 

A i wouldn't know, 

Q Was it almost every day? 

A I wouldn't say almost. There may have been 
a period of a week where we were overdrawn two or three 
days. This I can't say. 

Q When you say you were in an overdraft situation, 
what does that mean? 

A That means that we had checks at the bank that 
needed to be paid, that we didn't have the funds in the 
bank for the bank to pay the checks. 5 

Q And when that happened, how would you find out 
about it? 

A The bank would call me. 

“Q And then what would ke done about the situation? 

MR. BRODSKY: May I step up a minuté?’ please? 


THE COURT: Yes. 


(At the side bar) 


MR. BRODSKY: Your Honor, we are starting earliy 
to get into this overdraft situation. I, of course, take 


the position that the fact of the overdraft is irrelevant 
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.o whatev er we are doing here. 


3 I would ask your Honor to exclude such evidence. 
4 That is my first application. ! 
| 

3 THE COURT: I decliae to do so. 

6 MR. BRODSKY: Short of that, I would ask your | 

7 Honor to charge the jury, as you did in the last trial | ‘i 

& sevearl times, why such evidence comes in, so that right at | 

9 the begirning we can have én" understanding of what this 

10 € idence is all about and won't «7 to the wrong conclusion 

ll about it, that there may be sonetning wrong or criminal 

12 about having overdrafts at the bank. That te coming in, 

13 | as you said at the last trial, solely on the question of 

14 motivation. 

15 THE COURT: I think that is the only purpose 

16 of it, isn't it, Mr. Lowe? | gs 

17 MR. LOWE: Yes, your Honor. ; 
. 18 MR. BRODSKY: But the jury doesn't know it. | 

19 THE COURT: All right. 

v1) MR. ANOLIK: I reminded your clerk that Monday 

2) I have an appellate argument in the U. S. Court of Appeals 

22 upstairs. 

3 THE COURT: What time? | 

yy MR. ANOLIK: | I have asked to go on first. | 

25 They will let me know. It's on at 10:30. 
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THE COURT: Well, all right. 1. aorrow we will 
do something about it. 


MP. ANOLIK; 4 just wanted to remind you about 


(In open court) 

THE COURT: In reference to this evidence which 
is coming in about overdrafts in the bank, I assume all of 
you realize that the mere tact there is an overdiaft in und 
of itself does not constitute a crime. 

In any event, even if it did, which I am saying 
it doesn't, it's not what we are trying here. The only 
reason it is being allowed 1s to show motivation for 
certain activity that went on, if you fiii it to be 


motivation for that activity in fact. 


BY MR. LOWE: 


Q Mr. Gallentine, I would like to direct your 
attention to Government Exhibits 36 and 37 for identifica- 
tion. 

Can you tell us what those documents are? 

A Yes. These are bank statements from the 
American Bank & Trust Company for Packer, Wilbur & Company. 

¢ And are they for August and September of 1970? 

A This is September and this one is August, yes. 

Which is which? 


: 
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This one is August (indicating) 
36 is August, 37 is September? 
2S. 
MR. LOWE: The Government offers 36 and 37 in 
evidence. 


MR. BRODSKY: I have the same objection, ;%ur 


Soi 


THE COURT: Ajl ruagnt. It's taken subject 
to the same ruling, namely, I am allowing it into evidence 


for that one purpose. 


MR. ANOLIK: Rather than just repeating objec- 


tions, I assume that *s objection ©o one counsel will 
redound to the benefit .£ both, your Honor. 
THE COURT: No; I don't think you can assume that 


because you have interests here which are not together at 
: aie rect 
some points in time, and I-can‘'t assume that. 
; .  eaheaeahg +) Smeeitees & & 
If you have an-objection to this, I overrule 
the objection, ~~ -: Bee 3: 
nay Tey : . 2S, ah: 
MR. ANOLIK: Vefy: well, your Honor. Just to 
Yer “On < 
protect the recor 
(Government's Exhibits 36 and 37 are received 


in evidence.) 
BY Mi. LOWE: =. 


Q Mr. Gallentine; directing your attention to 
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Government's Exhibit 36 in evidence, I would ask you to 
look at it and I will ask you whether that refresnes 
your recollection as to whether the account was in an 
overdraft position almost every day in August. 

A This shows that it was an overdraft situation. 

This shows that it was an overdraft situation. 

THE COURT: He didn't ask you that. 

THE WITNESS: It doesn't refresh my memory, no. 
I can only go by the record. 

Q Now, you have told us that you would learn of 
the overdraft by a call from the bank. What would be the 
next step t..at you would take upon learning of an over- 
draft? 

A i would have to find out what proceeds we had 
coming in for the day to see if the overdraft could be 
covered or not. 


Q How would you do that? 


A Ry making up a deposit of the receipts for the 


day to see if it would cover it. Oftentimes it would. 

Q When it didn't, what did you do? 

A Now, if it didn't happen to cover, then I went 
to Mr. Rind, because at this particular time he was 
handling the financies of the day-to-day operations. 


T mentioned to him that we would need a certain amount of 
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broker. We would take those certificates or the-stock for 


that particular trade to the bank, and they would allow us or 


make a loan against that trade. They would advance us or 


19 make a loan to us for the amount of that trade;ts ‘<: ~. 


Q Now, Mr. Gallentine, did there come<ait:.ne in 


2 money in order to cover the overdraft. -< 
3 Q What would happen after that? ad Fe 
, 4 A Well, then, steps wouldbe taken to make or cover 
5 the overdraft. 
* 6 Q What steps? 
7 | A I would have a trade that we had been able to 
4 8 draft through the bank or to send down to the account at 
9 | the bank against which we would get a loan which would cover 
10 the overdzaft. 
11 | Q Now, if you would just explain the precise 
12 | mechanics of what you just talked about; that is, drafting 
13 : a trade through the bank. Tell us exactly what takes 
14 | place. 
15 A Packer, Wilbur would make a sale to-another 


August of 1970 when Mr. Rind borrowed an amount of Leasepac 
stock from Packer, Wilbur & Company? 


Yes. 


A 


How did that. transaction first come to your 


Q 


attention? 
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A Mr. Rind came to’ me and said that he was going 
to negctiate a loan for the company, for Packer, Wilbur, 
with the use of 10,000 shares of Leasepac stock which we 
had in our trading position. 

Q What, if anything, did Mr. Rind tell you to do? 

A Well, at thattime we did not have in our 
possession certificates for 19,000 shares. So we had to 
find -- 

Q Mr. Gallentine, if you don't mind, the question 
was what, if anythiny, did Mr. Rind tell you to do? 

A Oh, he told me to get up the 10,000 shares. 

Q Did you have 10,000 shares that belonged to 
Packer, Wilbur available at that time? 


A Yes. 


Q Did you have certificates for those shares 


available? er aK 

A- No, -we did not have the certificates. 

Q- -- Die you’ speak to Mr. Rind about that fact? 

A ¥és, yes. 

Q What did you say to Mr. Rind and what did he 
Say to you? 

A «I _~told him we did not have -- physically we did 
not have the 10,000 shares,that we didn't have the 10,000 


shares. So he instructed or he said to find the 10,000 
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shares and get up the 10,000 shares. 

Q Was there any discussion about where to find the 
10,000 shares? " 

A Yes. We had to use the customers' securities 
that we had in safekeeping, which we were holding for 
customers' accounts, stock in their name which we had to 
use Or which we did use. an 

Q What, if any, conversation did you have with 
Mr. Rind about that? 

A The only conversation we had is that we had to 
use those certificates. We had to use some customers' 
certificates. 

Q Who said what? What did you say to Mr. Rind, 
what did Mr. Rind say to you? 

A I said that we had to use some of the customers’ 
stock, and he said to use some oi the customers' securities. 

Qa. What, if anything, had to be done physically in 
order to use the customers' stock? “+t fae 


A I. order to use the customers’ certificates, 


then we had to forge some stock powers. We had to.sign 


some stock powers that -- we had to sign some stock 
powers for those certificates that we used. 
Q What is a stock power? 


meet 


A Instead o: signing or endorsing your certificate, 
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a stock power is signed. It's in lieu of signing the 
actual certificate. 

Q what is accomplished by Signing a stock power? 

A The same as endorsing the certificate. 

Q What is accomplished by endorsing the certificate? 

A Making a certificate negotiable. 

Q Which means freely tr..:: erable from one person 
to another; is that right? 

A Yes. 

Q Did you have any conversation with Mr. Rind on 
the subject of the need to forge the customers’ Signatures? 

A No specific conversation. It was just under- 
stood that tnis had to be done. There is no specific 
conversation that had to be made. He was trying to make 
a loan. There was something that we had to do, and it 
was done, 


There is no specific conversation stating just 


exactly whose stock power to be signed or what stock power 


to be signed. 


Q Well, did you have any conversation with him 


in general about anybody's stock transfer power being 
Signed? 
A No. Just that we had to use some certificates, 


that's all, in order to get up the 10,000 shares, which 
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I did. "eS 

Q At the time you did this, did you have authority 
from the customers to sign their names or cause their names 
to be signed to a stock transfer power? 

A No. 

Q Did yo. haveany conversation with anyone regardin« 

| 

whether or not it was a legal and proper act on your part? | 

A No. 

Q Were you aware at the time of the legality and 
propriety of that act? 


A . Yes, of course. I knew that something wrong 


was being done, yes, of course. =i 


Q And you did not discuss that with anyone? 
A” NO, no. - Fine. > 
Q <--Mr. Gallentine, directing your attention to 


Government's Exhibit 15 for identification, can you identify 


the signature :on that document? statin 
A> 7c2¥% -lookslike Robert Berkson, = stoc: 
-Q *.. Directing your attention to Government's Exhibit 


18 for identification, can you identify the signatures on 
those two documents? ‘ f BCs. 

A Yes, this. is Maurice Rind. 

Q -You will have to keep your voice up so the jury 


can hear you. 3 
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Maurice Rind. 

MR. LOWE: The Government offers Exhibits 15 and 
16 «ato evidence. Alsc Sa°ernment's Exhibit 16 for 
identification as a record of the transfer agent for 
Leasepac stock; Government's Exhibit 17 as a record from 
the Euclid National Bank; Government's Exhibits 19, 19-A, 
and 19-B, records of the Euclid Bank. 

(Pause) 


MR. ANOLIK: May we have a bench conference? 


THE COURT: Yes. 


{At the side bar) 


MR. ANOLIK: Since the last trial my client has 


found this affidavit % Mr. Hyman with respect to these 
10,000 shares. 

Mr. Hyman said that, “Said certificates are in 
good transferable and-deliverable form, that Facker, Wilbur 
has the right to sell, transfer, sign, pledge, hypothecate 
or otherwise deal with the said shares." 

It goes:on to explain the said transaction. 

“THE COURT: How are you going to get that in? 

MR. ANOLIK: The point is Mr. Lowe told me that 
he has seen this document before, have you not? 

MR. LOWE: ~ True, I have seen a copy of that 


document, but {! believe it is hearsay. 
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THE COURT: It is hearsay and he has no right 
of cross-examination. ms: 

MR. BRODSKY: It's no different than those other 
documents which were stipulated to. The letter from 
Ira Ruben, which we did agree tq stipulate to this. 

MR. ANOLIK: This is almost Braay material. 

It is exculpatory. 

THE COURT: A defendant in a case that signs 
an affidavit and he is not here and he can't be cross- 
examined, I-aon't think so. 

MR. ANOLIK: Can I confront the witness with 
it and ask him if he saw it? It may refresh his recollectio: 

THE COURT: What is there to refresh his 
recollection about? This is what Hyman says. 

MR. BRODSKY: Maybe we are not all.on-the same 
wavelength here. This document, which hasn't 48¢.. marked 
yet, this affidavit, is a document which was giyen to 
the Euclid Bank in connection with the bank's giving credit, 
or whatever -it .gave, in connection with this very .trans- 
action. In other words, it is not an affidavit filled out 
after the fact where he is making a confession or admission 
that is helping us. 

This is a document which is filed in connection 


with a whole.load of documents when somebody wants to get 
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2 a loan and the bank relies on this and the other documents 
3 Mr. Lowe wants to put in evidence. ! 
4 MR. LOWE: The documents are the bank's own 
5 | documents. If you wish me to _ Mr. Ruben, I will. 
6 | MR. BRODSKY: I have stipulated to that. 
7 | MR. LOWE: He can be here if you want him. 
6 | THE COURT: If that is a fact ante Litem motam, 
9 | whatever the Latin is, then I think it would be allowable. 
10 || ~=But it is not signed. 
11 : MR. BRODSKY: — Mr. Lowe has a signed copy. 
12 THE COURT: I don't know whether he has or not. 
mp 13 In any event, I wouldn't allow it now. I would allow it 
| ! 
i as part of your case. 
15 | MR. BRODSKY: Why should the jury have half 
16 | a story, Judge? 
7 | THE COURT: I don’t know about their having 
18 half a story. These documents are properly authenticated , 
19 | and everything else.- ->~-~" 
ay This one here, it*is-unsigne: at this point, 
21 and you say that he has an original. --. don't know about 


| that. i Ae ge cas teat ; hi Be ‘ =O 


’MR. BRODKSY: I think.. I don't know. 


~ 


MR.LOWE: I don't have an original that is 


signed. My point is t»is: These documents that you have 
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agreed to stipulate to are of a different nature. They 
are only a record of where the stock went and where the 
money went. ; ra: be 

This expresses Hyman's statement that they had 
the right to pledge that stock.: : | 

THE COURT: Assuming they har che right to 
pledge the stock, they wouldn't have the right to forge the 
signatures on them. ey ee 

. MR. LOWE: Your Honor, what happened here is 

they have this stock transferred into Packer, Wilbur's name 
before they. sent it to the bank, after they forged the 
customers' signatures. SER 

Hyman's action here, by our contention, was to 
make the bank believe that everything was all right, even 
though everything was not all right. 

Now, I don't know what that goes toi: It doesn't 
‘change the nature of the transaction in any waytne:: = 
= ieiyvtn age Mx. Rind claims that he relied on Hyman's 
representation, that is up to Mr. Rind to establish. The 
fact that. Mr.. Hyman made that representation doesn't. 
prove anything except that Mr. Hyman made a representation 
contrary ta the facts at the time as part of the overall 
conspiracy which we claim Mr. Hyman was part pf.i...: 


_ The only relevance that document could have 
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would be if Mr. Rind's contention was, or Mr. Berkson's 
contention, that they were relying on the representation of 
Mr. Hyman that everything was proper. 

Absent that kind of evidence either from them 
directly or whether they were told that at the time, 
expressing their current state of mind, I don't think that 


what Mr. Hyman said is particularly relevant, particularly 


when it was in furtherance of the scheme we are prosecuting. 


MR.ANOLIK:Except Mr. Gallentine may have seen 
this at the time. 

MR. BRODSKY: One other thing, Judge. It is 
our contention, and here Mr. Lowe is putting in these 
documents indicating that Berkson and Rind had something 
to do with this transaction -- it has always been my 


contention that Hyman was the man behind everything. 


THE COURT: I would allow it.as part af your 


case, but not at-this time. = -.- -_.° mn 


~—- --= 


. SO.you can mark it for identit.cation,and then 
take it up when yau put.in.your case. __ 

MR. BRODSKY: All right. 

THE COURT: Mark it for identification. In 
the meantime we will take the others. 
MR. BRODSKY: With your permissian, since there 


is a document -- 
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MR. LOWE: I am going to tell them what it is. 


(In open court) 

MR. ANOLIK: I would like to have this marked 
for identification at this time. 

(Defendant Rind's Exhibit A is marked for 

identification.) 

THE COURT: Proceed. 

(Government's Exhibits 15, 16, 17, 18, 19, 19-A, 

are received in evidence.) 

MR. LOWE: Ladies and gentlemen, Government's 
Exhibit 15 in evidence is a certified copy of a resolution 
of Packer, Wilbur & Co., Inc., adopted at a special meeting 
of the Board of Directors, August 10, 1970, which effectively 
states that "The Company is authorized to pledge 10,000 
shares of Leasepac stock as collateral for a $300,060 one- 


year loan to be made by Euclid National Bank to Allegro 


a 
to Euciid National Bank as collateral for the loan and 
to execute any documents required by the bank in connection 
therewith." 7 

It contains the statement that "Robert Berkson, 
secretary of Packer, Wilbur, certifies that the above 


constitutes a true copy of the resolutions." 
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It bears Mr. Berkson's signature and is dated 


August ll, 1970. 

Government's Exhibit 18 in evidence. contains 
resolutions of Allegro Sound Studios, Inc., and Theatre 
Systems Corporation relating to the loan transaction with 
Euclid National Bank. 

Both of them are signed by Maurice Rind, 
representing himself as the secretary of both of those 
corporations. 

MR. ANOLIK: That is of which corporations? 

MR. LOWE: Allegro Sound Systems and Theatre 

Government's Exhibit 17 is a letter from an 
attorney delivering certain certificates of Leasepac 
stock to the Euclid National Bank in Cleveland. 

Government's Exhibit 19 1s the note at Euclid 
National Bank signed by Maurice Rind and others. 

Government's Exhibit 19-A is a guarantee of 
that note signed by Maurice Rind. “oor. 

Government's Exhibit 19-B is the loan disburse- 
ment authorization and the credit memos delivering the 


mone, to the Sterling National Bank for the account of 


4 


Allegro Sound Studios, $300,000. ’ 


Government's Exhibit 16 is the record of the 
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bank, which is the transfer agent for Leasepac, showing 


3 where the stock that was sent to the Euclid National Bank 
came from. 


5 BY MR. LOWE: 
6 Q Directing your attention to Government Exhibit 2 
7 for identification, is that a record of Packer, Wilbur & 
8 Company? 
9 A Yes. 
10 Q And 2-A, is that also a record of Packer, Wilbur? 
1] | A Yes. They are duplicates. 
12 f Q 2-A is a different copy of 2, is that correct? 
} 


vw | A Yes. 

i 
l4 | Q What kind of record is Government Exhibit 2? 
15 A It is a copy showing 2,000 shares of Leasepac 


Corporaticn being taken out of the box and going into the 


draft account. pe ‘ 


18 Q Is that a copy which is known as a confirmation? 


49 A Yés. This is & copy sf the-confirmaticn cf = 


trade with Schreiber Bosse.. This copy is used fer internal 


taking the stock out and-putting it in 


bookkeeping purposes, 
the draft account. 
Q What happens to the original of that document? 


A ‘Mailed to Schreiber Bosse & Compafy. 


Win respect to Government's Exhibit 2-A, whose 
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handwriting is on that document? 

A This looks like mine. 

Q And what does that handwriting reflect? 

A It reflects the number of shares of Leasepac 

being delivered to Schreiber Bosse with the denomina- 

of the certificate and the certificate numbers, 

Q And when did youwrite that on there? 

A August 14th. 

Q Cf 1970? 

A 1970, yes. 

Q And was that your regular practice to make a 
record of what certificates were delivered for a trade by 
writing it on a ticket like that? 

#C 
MR. LOWE: The Government offers Exhibits 2 and 
2-A in evidence. 
(Pause) 
MR. BRODSKY: I have no objection. 
4 MR. LOWE: The Government also offers 
Exhibits 2-B as a record of American Bank & Trust: Company; 


2-C aS a record of the Cleveland Trust Company; and that 


portion of 2-D outlined in red as a record of Schreiber 


Bosse, all having to do with the same transaction. 


Mk. BRODSKY: No objection, your Honor. 
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MR. ANOLIK: No objection. 


(Government's Exhibits 2, 2-A through 2-D for 


identification are received in evidence.) 
BY MR. LOWE: 

Q Mr. Gallentine, directing your attention to 
Government's Exhibits 2-E and 2-F for identification, I 
ask you to look at the customer's signature on the stock 
transfer power and te)’ me, if you can, who signed the 
customer's names. 

A I did. 

Q On both of them? 

A Yes. 

Q In addition to that, directing your attention 
to Government's Exhibit 2-A, are the certificates reflected 
by Government's Exhibits 2-E and 2-F reflected on 
Government's Exhibit 2-A? 

A Yes. 

Q And does that mean that these certificates, among 
others, were used to satisfy the transaction reflected on 
Government's Exhibit 2-A, the sale to Schreiber Bosse & 
Company? 

A Yes. 

MR. LOWE: The Government offers Exhibits 2-E 


and 2-F in evidence. 
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(Pause) 
MR. BRODSKY: No objection, your Honor. 
MR. ANOLIK: No objection. 
(Government's Exhibits 2-E and 2-F are received 
in evidence.) 
BY MR. LOWE: 

Q Mr. Gallentine, with regard to Government's 
Exhibits 2-E and 2-F, the signatures of Dan Griles and 
Joseph Gorabor, did you have any authority to sign their 
names to these documents when you did it? 

A No. 

Q This transaction with Schreiber Bosse & Company 
in Cleveland, how did it first come to your attention? 


A When I had that unit to make up the delivery. 


cr 


- — 


Q From whom did you get that? 
A I didn't get it from anyone. It came in with 


the day's work. It probably came in with the day's work. 


me ee, ie : a - ficatc: 
I didn‘t get it from anyone in particular. 


“efliacs. 


refic 
Q Did you have any conversation with anyone 


regarding this transaction with Schreiber Bosse? 


A ~“I went to Mr. Rind and said that we needed -- that 


we didn't have enough stock to cover this transaction. 


So we had to go ahead and make up -- sign these stock 


powers in order to make up the delivery. 


SOUTHERN Ltt RICE COURT REPORTERS, US COURTIMIN 
FOLEY sQUARE. NEW YORK. NY - 791-1020 


Gallentine - direct | 55 

Q . What, if anything, did Mr. Rind say to you? 

A It was just understood. It was something that 
had to be done, that's all. 

Q Mr. Gallentine, you went and spoke to Mr. Rind, 
is that right? 

A Yes, es. 

Q And you e014 hin there was not enough stock to 
cover the transaction? 

A Yes, right. 

Q And you told him that you were going to have 
to use customer stocks? ie 


A Yes, 


MR.. ANOLIK: Objection to leading, your Honor. 


{HE COURT: | Welj, he already testified to this. 


Since he has, I will allow it. Overruled. 
Q You told him you were going to have 


eustomers'* names t6 the stock transfer powers? 
“AC Not - in: “60 * many words, no. It was understood. 


We were in a eauhcateusedon: we were trying to stay in 


| 


Q What was the basis for this understanding? 
A I don‘t-understand the question really, when you 
say what is the basis for it. 


Q Mr. Gallentine, you testified that you knew what 
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you were doing was illegal... What was the basis for your 
understanding that it should be done? 

A In order for Packer, Wilbur to stay in busienss, 
to continue its operations. 

Q From whom did you get that understanding? 

A From Mr. Hyman and Mr. Rind. 

Q What, if anything, did Mr. Rind say to you 
to give you the understanding? 

A He said that he was bringing in a million doilars 
of new capital. Mr. Hyman informed me that we had 20,000 
warrants of Leasepac which were going to be exercised, 
with which we would be able to cover and satisfy the 


customers' stock that we were using. 


Q Who, if anyone, gave you an understanding that 


you should commit a crime? 
A I don't believe anybody gave me the pnderstanding 
that we should commit a crime. 
a] Who gave you the understa 


eae 


forge or have somebody else forge the customers’ names? 
A You would have to say Mr. Rind and Mr. Hyman. 
Q What did Mr. Rind tell you that gave you the 
specific understanding? 


A That we were trying to stay in business. 


Q And from that you understood you were to commit 
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forgery? 

A It was a means of trying tostay in business. 
That's all I can say. Fi 
Q Mr. Gallentine, what did Mr. Rind say to you 
that led you to understand he meant for you to forge custome: 

signatures? 


A That we needed the certificates in order to make 


the delivery. We needed the certificates in order to make 


the delivery, so this is the only way it could be done. 


It was just a mutual understanding. Nothing was said, do 
this, do that and the other thing. 

When you are operating a business, when you are 
working on something there are-certain things that you do 
because -- not because it's stated explicitly. 1 mean 
when you are operating a business, you know what has to be 
pane 2 ynewrcc: 
Including: the illegal aspects? 

In’ this case that's the way it- worked out, yes. 
Well, how. did-you know? - -" 

How did I know what? 

How did you know what had to be done?’ 

Well, now else are the certificates. going to 


be used if they are not’ signed? 


Q Did anyone-know that. they weren't s ignec 
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A Yes. Not at the 't‘me, no. I Lad to inform 
them, I had to tell them that we had to sign, Mr. Hyman and 
Mr. Rind, yes, at that time. 

Q You informed them that they had to be signed? 

A Yes. 

@) What did Mr. Rind *ell you when you gave him that 
information? 

A He didn't tell me anything. 

Q Did he just stare at you? 

A No, he didn't stare at me, 

.@) Did he say anything at all? 

A No. Because he knew this is what had to be done 
in order to make the trade. 


MR. ANOLIK: Objection to what he knew, your 


TYE COURT: Sustained. 
Q If he already knew what reason was there for you 
to tell him in -the first place? 


MR. BRODSKY: I object to that, your Honor. 


THE COURT: . Sustained. That's argumentative. 


MR. ANOLIK: I don't object, your Honor. 
Q Mr. Gallentine, was there ever a time that you 
spoke to Mr. Rind about using customers' certificates and 


forging the customers' names and he said something back to 
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Q Now, the transaction we have just been talking 
Mr. Gallentine, reflected in aiciaiiaaiiniie Exhibit 2 through 
2-F, produced $28,000 for Packer, Wilbur & Company. 
Mechanically speaking, what happens to the money? 
A The $28,000 was put into our checking account. 
Q And thereafter paid out in the regular course 
of business? 
A Yes, to our customers, ts **ock coming in, being 
received in which were ultimately for customers, yes. 
THE COURT: Did it ever happen while this was 
happening thata customer came in and wanted his stock? 
THE WITNESS: Yes, that's possible, yes. I 
don't remember if they specifically did, but it would be 
possible, yes. 


THE COURT: Well, who would he mak the inquiry 


THE WITNESS: The customer, he could have called 
the back office asking for the person in the back office 


who would handle the transfer of securities, or he could have 


called his registered representative. He could have called 


either one. ‘ 


| 
THE COURT: But you have no present recollection 
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of any particular person? 
THE WITNESS: No, I have not, your Honor. 

Q Directing your attention, Mr. Gallentine, to 
Government's Exhibit 6 for identification, is that. a copy 
oi a Packer, Wilbur record? 

A Yes. 

Q And is that comparable to Government's Exhibit 2, 
a copy of a confirmation? 

A Yes. That‘s the same as the other exhibit only 
for a different trade. peeced 

Q Does that also reflect a transaction with 
Schreiber Bosse with regard to Leasepac? eos 
A Yes, 2,000 shares of Leasepac to Schreiber Bosse. 
2) Government Exhibit 6-B, 6-C and 6-D, directing 


your attention to the customers' signatures on_the stock 


powers, were any of those put on there by you? 


A Yes. These two, Robert Bader and Joseph:Rignon. 


(Q By Exhibit No. 6-C and 6-B, is that correct? 

A Yes. Lis UR av 

Q By the way, there are signature guarantees on 
each of those, is that correct? + 3G 

A Yes, that's right. 


Q Are those also put in there by you? 


A Yes,they are signed by me. 
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Q Directing your attention to the second sheet of 
Government's Exhibit 6, can you tell us whether or not 
Governmen* Exhibit 6-B and 6-C were used to satisfy that 
transaction? 
A Yes. 
Q Actually, was Government's Exhibit 6-D also used 
to satisfy that transaction? 
A Yes. 
MR. LOWE: The Government offiers Exhibits 6, 
6-B, 6-C and ¢:so Government's Exhbit 6-A as a record 
of the Cleveland Trust Company. 
MR. BRODSKY: Only the latter is a record? 
MR. LOWE: Yes, 
MR. BRODSKY: I have no objection. 


MR. ANOLIK: No objection. 


(Continued on the next page, 


¢ 
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r¢) Mr. Gallentine, Government's Exhibit 6 reflects 
a sale of 2000 shares of Leasepac Corporation stock to 
Schreiber, Bosse & Company in Cleveland, Ohio for the price 
of $28 thousand in August of 1970. 

On the first sheet of Government's Exhibit 6 there 
is reflected the number "1000 out of S/K," and then the 
number "100C out of box." 

Can you tell us what those references mean? 

A Yes. These are copies used for bookkeeping 
purposes showing that a thousand shares were taken out of 
safekeeping and a thousand shares were taken out of the box. 

Q What stock is in safekeeping? 

A Customers' securities. 

Q Now, Mr. Gallentine, this $28 thousand for this 
transaction, again, mechanically speaking, the money went 
where? 

A It went into the checking account. 

Q And it was paid out in the ordinary course of 
business? 

A It was paid out in the ordinary course of 
business. 

Q How did this transaction first come to your 
attention, this August 19th, I guess it was, transaction 


With Schreiber, Bosse? 
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A I had -- the tickets came through with the rest 
of the tickets for the day for stock to be delivered. 

Q When the ticket was made up or the ticket that 
you saw to do this transaction, did you have 2000 shares of 
Leasepac stock that belonged to Packer, Wilbur? 

A According to that, no. 

Q Did you have any conversation with anyone in 
the firm about the fact that you didn't have 2000 shares 
available to be sold? 

A No. 


Yet you yourself made up this delivery, did you 


A Yes. 

Q And among other things you delivered stock to 
people whose signature was put on the stock cransfer by you, 
is that right? 

A Yes. 

MR. LOWE: By the way, I guess I neglected to 
offer Government's Exhibits 6, 6A, 6 and 6C. I didn't have 
them marked. 

(Government's Exhibits 6, 6A, 6B and 6C for 
Identification received in Evidence. ) 

Q You yourself personally forged the customers’ 


Signatures on the certificat: - and delivered them to the 
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bank for which Packer, Wilbur got $28 thousand, is that 
right? 
A Yes. 
Q How did you know to do it? 


A I think we went over that already. I thought 


we already discussed that. 


Q Did you tell anyone what you were doing about 
that transaction? 

A I can't say I told anybody about that transaction, 
no, I can't say that I did, because I don't remember if I 
did or if I didn't, and it wasn't necessary for me to tell 
anybody because, as we explained before, this nas already 
been understood what has to be done. 

10) Do you remember giving some testimony about 
one month ago? 

A I was up here and I gave a lot of testimony, yes. 

Q And it was about one month aqo? 

A Yes. 

Q As a matter of fact, it was May 3rd, wasn't it? 

A If you say it was May 3rd, it was May 3rd. 

Q ret me direct your attention to the transcript 
of that prior occasion Starting about the middle of page 29, 
reading through page 32. 


Just read it to yourself. 
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A If this is what I said, then this is what I! naid, 
whatever the questions were that were asked. Then what is , 
the purpose of me reading it again? 

Q Mr. Gallentine, you don't ask the questions. 

A All right. 

Q Will you please read those pages and let us 
know when you are finished. 

A Yes? 

Q You have read them? 

A Yes. 

Q Having read that, does that refresh your recol- 
lection with respect to whether or not you had any conversa- 


tion with Mr. Rind about delivering customers' stock with 


forged names on it in satisfaction of the transaction reflecté 


on Government's Exhibit 6? 

A Yes. Mr. Rind brought that to me and I told him 
that we didn't have the 2000 shares, that I had to sign 
stock powers in order to get it up, in order to accumuiate 
the 2000 shares to make the delivery. 

Q Mr. Gallentine, directing your attention to 
Government's Exhibit 12 for Identification, is that a copy 
of a Packer, Wilbur record? 


A Yes. 


Q And like others we have seen, is that a copy of 
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@ confirmation? Ls 
A Yes, 10 thousand shares of Robotquard. 
Q The handwriting on there, is that yours? 
A Yes, I believe so. 
Q Does that reflect the numbers of the certificates 
used to satisfy the particular transaction reflected thereon? 
A Yes. 

_MR. LOWE: The government offers Exhibit 12 in 
evidence, and with it Government's Exhibit 13, a record of 
the American Bank & Trust Company; Government's Exhibit 13A, 
those two entries thereon circled in red; Government's 


Exhibit 14 for Identification, is a record of the Sterling 


National Bank, and Government's Exhibit 14A for Identifica- 


tion, also as a record of the £cerling National Bank. 


MR. BRODSKY: i have no objection to anything 
except to 14, and I would like to state my objection, if 
E can, at the side bar. 

THE COURT: Yes. 

fAt the side bar.) 

MR. .BRODSKY: . My objection to 14A ig.:that, again, 
it is a bank .record, and it is the same objectian..I had before 
with regard to how much money there is in a particular bank 
account, and I just want to note my objection to that part 


of it, your Honor.. 
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2 THE COURT: Objection overruled. , 
3 MR. ANOLIK: I join in the objectic | 
4 THE COURT: Yes, of course. Objection overruled. 
5 MR. BRODSKY: Specifically the fact that there | 
6 is no money in tie bank I think is irrelevant to what we | 
7 are doing here. | 
8 {In open court.) | 
xx 9 {Government's Exhibits 12, 13, 13A, 14 and 14A | 
10 for Identification received in Evidence.) | 
11 BY MR. LOWE: ) 
12 | Q Government's Exhibit 12, Mr.Gallentine, shows | 
13 | the date of August 20, 1970, and then it has a stamped date | 
14 | on it, September 22, 1970. 
15 | What does the stamped date refer to? 
16 A From this I would say that it is the date of 
17 making the entry of taking 10 thousand shares of Robotguard 
18 | out of the box and putting it into the draft account. , 
19 Q “Well, didn't that- Robotguard stock go into the 
Ww draft account-‘on-August 20th?-- Directing your attention to 
21 Government's'Bxhibit I3A.°. ¢-F. sts: ity es meee 
22 A SMR Soe cS Sete te ce ca at : ec | 
B Q ° That is ‘the Packer, Wilbur clearance account at | 
A the bank, is it not? ~ 
25 A ‘Phe draft account. | , 
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Q The draft account? 

A Yes. _- 

Q That shows the Robotguard stock going into the 
bank on August 20th, right? 

A Yes. on 

Q So that September 22nd date could not refer to 
the date you pyt the stock in the bank? 

A No, I wouldn't say so. It could be a mis -- 
it could be an error. From this I can't tell. 

Q Directing-your attention to a further page of 
Government's Exhibit 13A, the draft account of Packer, Wilbur 
at the American Bank & Trust, is the September 2lst entry 
Showing that the draft bounced back from Sterling Bank un- 
paid - does that refresh-your recollection? 

A Oh, yes, 9/22. 9/22 is the date that the draft 
was returned. . This is an entry showing that the stock was 
returned to us, put into the box and taken out of the draft 


a ~+ 


account. Rishi i SER, go ir.- 

Q .....89 that, in effect, you never got any, money for 
that transaction except: you had the loan of money by the 
bank for the one-month period? - 


A We had the use of the funds for one month, yes. 


MR. LOWE: . Ladies and gentlemen, these documents 


reflect a Sale by Packer, Wilbur of 10 thousand shares of | 
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Robotguard, Inc. stock on the 20th of August, 1970, drafted 


to the Sterling National Bank for the account of Arthur G. 


Berkson & Company, Inc. 
The record of the Sterling National Bank demon- 


Strates that R.G. Berkson & Company, Inc. is a corporation 
ee } 
under the laws of the State of New York of which Robert 
! 


Berkson was the president and Martin Berkson was the ree 
and treasurer; that Robert Berkson and Martin Berkson had 
| 


the right to sign checks on that account, and that at about 


the date of the transaction in question, August the 20th, 


the bank balance was $1000. on August 31 it’ continued to 


be $1000. The amount of the transaction was $40 thousand. 


— 
ce 


BY MR. LOWE: 


_ 
a 


Q That transaction you have just gone over, the 


& 


exhibits that reflect it; Mr. Gallentine, the sale of 


3 


Robotguard stock, 10 thousand Shares, in August of 1970, 


2 - 


did Packer, Wilbur have of its own 10 “thousand shares of 
Robotguard at ‘the €ime of this ‘transaction? 
~~ “> A" ~"“Phe books’ and records would show the actual 


= ~ ne Tea eh, Pa an eee 8. “2. see at ~eyvebs 
amount of shares that were in our inventory or in the trad- 


ing position. I don't Eemember if we had 10 thousand 


shares in the trading position or not. 


Q Well, do you know whose stock was used for this 


8 PF 8B Re Bw Bw Bw 


particular transaction? 
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A Yes. This stock happened to be the name of 
Ephraim Block, which was brought into the firm of Packer, 
Wilbur by Mr. Hyman. He brought the stock into the firm 
sometime in early 1970, which date I don't know. It could 
be anywhere from January through the time that we used the 
stock. 

Q Mr. Gallentine, directing your attention to 
Government's Exhibit 4B for Identification: Is that a copy 
of a Packer, Wilbur record? 

A Yes. 

Q Is that a copy of the receipt from Ephraim Block 
for the delivery of his Robotguard stock? 


A Yes, on this date we received -- this is the 


bookkeeping date or the entry -- the date of the bookkeeping © 


entry that we received the stock into his account. 
MR. LOWE: The government offers 4B in evidence. 
MR. BRODSKY: I have no objection. 
MR. ANOLIK: No objection. 
(Government's Exhibit 4B for Identification re- 
ceived in Evidence.) 
Q Now, you have just said that this August 20th 
date on here, which just happens to be the same date as the 
date on the sale to R.G. Berkson & Company, was the date on 


which the stock was received into Mr. Block's account? 
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A Yes, that's the'date of the entry in order to 
record the stock being received into his account, yes. 
I had the stock in my possession sometime before that. 
Q And on the very same day that you recorced the ! 


stock as being received into Mr. Block's account, you de- 


is that right? =e eS | 
A Yes, in order for the stock record to be in 
balance, in order to deliver out stock we have to show where 
the stock came from. So in order for the books and records 
to be consistent, we received the stock into his account 
and put the stock into the box so we would have stock to 
take out of the box in order to make a delivery. 
Q Did you have any conversation with anyone at the 
firm, anyone at Packer, Wilbur, with regard to whether or 
not you could usé that stock in the namé of Ephraim Block for 
transactions for which Packer, Wilbur would’ get the proceeds? 
A When Mr. Hyman gave me the stock he said that 
the stock »elohged to thé firm, that Packé¥; Wilbur, in: 
esSence, owned the stock and that we could use the: stock, 
yes. ory 
Now, when I made the entry I received the stock into 


Ephraim Block's account. I could have just as well received 


the stock into Packer, Wilbur's trading account; but I re- 


' 
! 
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ceived it into Ephraim Block's account because -- I just 
can't explain why -~- but i was informed by Mr. Hyman that 
the stock belonged to Packer, Wilbur, so I received the 
stock into his account, put it into the box and then used 
it thereafter. 
Q By the way, who is Mr. Hyman? 
Mr. Hyman was the president of Packer, Wilbur. 


To the best of your knowledge,’ where is 


Mr. Hyman is in Spain. 
THE COURT: We will take a five-minute recess 
at this time. Please don't discuss the case with anybody. 
(Recess) 
BY MR. LOWE: 
Q ' Mr. Gallentine, showing you Exhibits 1B, 1c, 4C, 
9,11 and 11D, all-for Identification: Are thesé the stock 
certificates delivered to Packer, Wilbur -by Ephraim Block 
reflected on. Government's Exhibit 4B in2 Evidence? 
“tA-. .-Yes,.éexcept these. two (indicating)>~ ~~~ 
Q. -. Except for 9 and 11D; is that right? 
A Yes. pote 
MR. LOWE: The government offers 1B, 1C, 4C and 


ll in evidence. 


MR. BRODSKY: I have no objection. 
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MR. ANOLIK: No-objection. oe 
{Government's Exhibits 1B, 1C, 4C and.ii for 
Identification received in Evidence.) 


Q Government's Exhibit 7C for Identification - is 


that also Ephraim Block's Robotguard stock delivered into 


Packer, Wilbur? 
A Yes, these are copies of the certificates. 
MR. LOWE: The. government offers 7C in evidence. | 
AR. ANOLIK: I have no ob ion. 
MR. BRODSKY r have no objection, your Honor. 
(Government's E. ibit 7C for Identification 
received in Evidence.) 

Q Directing your attention to Government's 
Exhibit 4A for Identification, is that a Packer, Wilbur 
record? 

A _. Yes. =f - Cee nae 4 

_Q-_-.-And_is that a copy of a confirmatipn,of a sale? 

-A --¥gs, to the First Philadelphia Corp,. for 
15 thousand shares of Robotguard. 

Q Aad. directing, your attention to Government's 
Exhibit 4 for Identification, is that also a copy of the 
same thing? tc, 


A ....Yes, .yes. i ¢ 


Q _And was the, ¢~iginal of that document mailed to 
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the First Philadelphia Corporation? 
A Yes. The original was Mailed to the First 


Philadelphia. 


Q And directing your attention to Government's 


Exhibit 4D for Identification, can you identify that docu- 
ment? 
A Yes. This is a copy of a trade from First 
Philadeiphia to Packer, Wilbur, Packer, Wilbur buying 
15 thousand shares of Robotguard from First Philadelphia. 
Q Whose writing is on that document? 
A The "received"? 
0 Right. 
A That's received for Packer, Wilbur, Hof fiaan. 
Q Who is that? 
A He was a clerical enployee. 
Q | And do these three documents all relate to the 
same stock? 
A Yes, 
MR. LOWE: The government offers Exhibits 4, 4A 
and 4D in evidence. 
MR.BRODSKY: I have no objection. 
MR. ANOLIK: I have no objection, your Honor. 
(Covernment's Exhibits 4, 4A and 4D for Identi- 


fication received ir Evidence. ) 
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:@.. Government's Exhibits 4 and 4A reflect the sale 
On August 21, 1970, by Packer, Wilbur of 15 thousand shares 
of Robotguard stock at $4 a share to First Philaldelphia 
and the repurchase of the same stock a few days later by 
Packer, Wilbur from First Philadelphia. 

On or about August 21 when this transaction was 
-initiated did you have any conversation with Mr. Rind about 


the transaction?. xn pg “7 mere 


A Mr. Rind told me that we were going to make a 


trade with First Philadelphia, which is this trade. 
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Q What, if anything, did he tell you about the 


mma 


transaction? 1 
‘ 
| 


A That we were going to sell -- that we were selling 
the 4,000 shares and that we were going to buy it back or ? 
we would be buying it back. 

Q Now, when you had the sale of the First 
Philadelphia, did you deliver the stock to your bank for 
further delivery to First Philadelphia? 

A Yes, the stock was taken to the American Bank 
& Trust Company for them to make a delivery for us. 

Q And at the time you delivered i= to the bank,did 
the bank extend credit to Packer, Wilbur for the amount of 
the transaction? 

A Yes. . They would advance us -- make a loan or 
advance to us the proceeds of the delivery. 

Q When -you delivered the stock to the bank, did you 
deliver anything to them indicating that Packer, Wilbur 
had already ‘agreed to buy back that stock in a short period 
of time? ee Ce 

A <«'‘No.: 

Q Mr.:Gallentine, directing your attention to 
Government 's:.Exhibit 7 for identification, can you identify 
that document? 


A: Yes. : This: is 5,000 shares of Robotguard being 
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loaned to Mr. Ab Katz on 9/2. 


Q 


This reflects a delivery to Mr. Katz of 5,000 


shares of Robotguard stock; is that right? 


A 


evidence. 


of the Atlantic Bank of New York, 


Yes. 


MR. LOWE: The Government offers Exhibit 7 in 


MR. BRODSKY: I have no_objection. 

MR. LOWE: And Exhibits 7-A and 7-B as records 
MR. BRODSKY: I have no objection. 

MR. ANOLIK: No objection to the first exhibit. 


No objection. 


(Government's Exhibits 7, 7-A and 7-B are received 


in evidence.) 


BY MR, LOWE: 


Q 


Government's Exhibit 7, Mr. Gallentine, reflects 


the delivery of 5,000 shares of Robotguard stock in the 


name of Eparam Block to Mr. Abe Katz on September 2, 1970. 


did that transaction come to your attention? 


Rind said that we were going to give to 


Mr. Katz 5,000 shares, loan to Mr. Katz 5,000 shares. 


Q 


Did he say anything about what, if anything, 


Mr. Katz was going to do? 


A 


He was going to get a loan or he was going to 
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bring some money into the firm with the stock. 

Q So that Mr. Katz was going to borrow money and 
give the money to the firm and the firm was giving him 
the stock as collateral? 

A Yes, that was the procedure. 

Q To whom did you give the certificates that 
were delivered to Mr. Katz according to this eeennd? 

A Mr. Rind. 

Q Directing your attention to Government's 
Exhibit 5-B for identification, is that a copy of a 
Packer, Wilbur record? 

A Yes. 

Q And is that a receipt of stock certificates for 
the account of Mr. David Lipschitz? 

A Yes. 

Q That's Robotguard stock? 

A Yes, 6,000 shares. 

Q Now, directing your attention to Government's 


Exhibit 5 and 5-A for identification, are those copies 


of Packer, Wiibur records? 


A Yes. 
Q Are those copies of confirmations? 
A These are copies of confirmations of a sale to 


First Philadelphia Corp. of 6,000 shares of Robotguard. 
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Q And is the stock delivered for the sale reflected 
by Government's Exhibits 5 and 5-A for identification 
the stock reflected on Government's Exhibit 5-B for identi- 
fication? 

A Yes. 

MR. LOWE: The Government offers 5, 5-A and 
5-B in evidence. 

(Pause) 

MR. BRODSKY: I have no objection. 

(Pause) 

MR. ANOLIK: No objection. 

MR. LOWE: The Government also offers 5-E as 
a record of Goodbody & Company. 

MR. BRODSKY: No objection, 

MR. ANOLIK: No objection. 

(Government's Exhibits 5, 5-A, 5-B and 5-E 

are received in evidence.) 

Q Mr. Gallentine, Government's: Exhibit 5~-B shows 
the receipt of Robotguard stock of 6,000 shares for the 
account of David Lipschitz, August 26, 1970. Then it shows 
the sale of that stock on the 18th of September of 1970, 
the same stock certificates, for the account of Packer, 
Wilbur to Frirst Philadelphia Corporation. 


Did you have any conversation with anyone at 
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at Packer Wilbur regarding the use of Mr. Lipschitz" stock 
in this fashion? am ewes. 

A Yes, Mr. Hyman had informed me that. this stock 
also could be used, the same as Mr. Ephram Block's stock. 

Q When did he tell you .that? 

A Sometimes prior to that date. 

@) Prior to the date you used it? 

A Prior to the date that we used the stock, yes. 

Q And after the date you got it? You received 
the stock August wth; °° 

A He hadinformed me that -- I don't recall exactly 
when, but he had informed me about this stock of Lipschitz. 
I don't know how or what, but I had known that this stock 
was coming over from Boodbody and that we could use the 
stock. It belonged to the firm. 

Q Mr. Hyman was the one who told you that? 

A "Yes. 

Q Mr. Gallentine, directing your atteftion to 
Government's: Exhibit 8=-B for identification, is that a 
Packer, Wilbur record?> Tne: 

A Y6és,. 

Q And is that a copy of a confirmation?: 

A This is a copy of a confirmation of sale, 2500 


shares of Leasepack to Schreiber Bosse. 
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MR. LOWE: The Government would offer 8-B in 
evidence together with 8-C as a record of the American 
Bank & Trust Company for the same transaction. 
MR. BRODSKY: No objection. 


MR. ANOLIK: No objection. 


(Government's Exhibits 8-B and 8-C are received 


in evidence.) 
BY MR. LOWE: 

Q Directing your attention, Mr. Gallentine, to 
Governnent's Exhibit 3-B for identification, can you identi- 
fy that document? 

A Yes. This is a bookkeeping record of Packer, 
Wilbur. 

Q What kind of a record is it? 

A It is a receive and deliver blotter and also 
used for cash receipts and cash disbursements. 

Q And specifically directing your attention to 
that portion of the exhibit circled in red, does that 
reflect the delivery of certain Leasepac stock? 

“A Yes, this reflects a delivery of 2500 shares 
to Schreiber Bosse. 

Q On or about the date reflected thereon? 

A Yes. 


MR. LOWE: The Government offers 3-B in 
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evidence, together with Exhibit 3 as again, on both of them 
those portions outlined in red as a record of Schreiber 
Bosse. 

MR. BRODSKY: I have no objection. 

MR. ANOLIK: No objection. 

{Government's Exhibits 3 and 3-B are received 

in evidence.) 

Q Mr. Gallentine, Government's Exhibit 8-B 
reflects the sale of 2500 shares of Leasepack stock to 
Schreiber Bosse with a delivery date of December 8th. 

Government's Exhibit 3-B reflects the delivery 
on December 8th of 2500 shares of Leasepac Corporation 
stock to Schreiber Bosse. 

How did that transaction first come 
attention? 

A Mr. Rind had said that we were going to make a 
trade with Schreiber Bosse, he was making a trade with 
Schreiber Bosse for that number cf shares. see t.. 

pe ae At the time he told you that did you have 2500 
Leasepac certificates or certificates representing’ 2500 
shares that belonged to Packer, Wilbur? 


A No. 


Q Did you have any conversation with Mr. Rind about ' 


that fact? ~~ 
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A Yes. I mentioned to him that we didn't have 
those shares available, the certificates accumulating 2500 
shares. 

Q What did he say to you? 

A He said that wehave to try to find the 2500 
shares and do whatever we have to do in order to get up 
to 2500 shares. 

Q And in that connection did you deliver out 
customer stock certificates with forged signatures? 

A If it reveals that we did, yes. 

THE COURT: Are you guving into another 
transaction now? 

MR. LOWE: Yes, your Honor. 

THE COURT: I think this is a convenient 
time to stop it. You still have a number of these 
documents to put in, have you not? 

MR. LOWE: A fair amount, yes, sir. 

THE COURT: We will try to get you out before 
the subway rush. : 

Please don't discuss this case in the meantime. 
Keep your minds open and return tomorrow morning at ten 
o'clock. 

You are excused. 


(Adjourned to June 4, 1976, at 10:00 a.m.) 


SOUTHERN isi RICT COURT REPORTERS. U.S. COURTIH 


WITNESS INDEX 


Name ' Direct Cross Redirect Recross 


Linda Sussman 2 5 
Loretta Ottinger 6 


Eugene Pugliese 10 


Anthony Salamone 29 


James Gallentine 31 


EXHIBIT INDEX 


Defendant In 
Rind Identification Evidence 


A 49 


Government 


15,16,17,18,19,19-A,19-B 
2-E, ane. 


2,2-A through 2-D 


12,13,13A,14,14A 


SQUTHERN DiIsiP'C? COURT REPORTERS. US COURTHONIsI 
FOLEY SQUARE. NEW YORK. N.Y. = 791-1020 


rd ja 
UNITLD STATLS OF AMERICA 
Vv. 75 CR 608 


ROBERT BERKSON and MAURICE RIND 
June 4, 1976 
10:00 a.m. 


New York, New York 


(Trial resumed) 
(In open court; jury not present) 

MR. ANLULIK: Your Honor will recall tha* my 
coient is in the process of attempting to collect certain 
debts due to him. He has still not collected them. 

Your Honor indicated you would continue to treat 
him as an informa pauperis client until that time. The 
last time you did order the court reporters to supply us 
with the transcript. 

THE COURT: I want an affidaivt from him 
indicating exactly what he is talking about. I'm not 
satisfied purely and simply on a statement like that, which 
I don't think he said anything about this on the record. 


MR. ANOLIK: On the last trial he did supply 


THE COURT: But he hasn't brought that up to 


i 


Gallentine - direct 86 

MR. ANOLIK: No, your Honor. I have seen 
notes from him personally. I have personally seen them 
where, if the notes are valid, and I assume they are, 
there is money to them, and he wil) eventually collect it. 

THE COURT: I want that affidavit brought up to 
date before I would decide on it. 

MR. ANOLIK: I just wanted to disclose that, 


your Honor. 


(Jury present) 


7 ASME S GA d BMP? IT BE. resumed. 


DIRECT EXAMINATION (Continued) 
BY MR, LOWE: 
Q Mr. Gallentine, directing your attention 
to Goverment's Exhibit 1-A for identification, is that 
a letter which you sent to the Irving Trust Company? 
A Yes. 
Q Does it bear your signature on the last page? 
Yes. 
Q Directing your attention to Government's 
Exhibit are those all copies of Packer, Wilbur records? 
A Yes, they are, 
Q Are those all copies of the confirmations? 


A Yes. 


And do those reflect the delivery of stock to 
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the customers of Packer, Wilbur? 
A Yes, they do. 
Q Directing your attention to Government's 
Exhibit 1-D for identification, is that a Packer, Wilbur 
record? 
A Yes, it is. 
Q What kind of a record is it? 
A This is a transfer record, a record of stock that 


has been placed in tra.sfer for customers, 
} 


Q And specifically are Government's Fxhibits l, 


1-A and 1-D for identification related in the sense they 


relate to the same stock? 
A Yes. 
MR. LOWE: The Goverment offers 1, 1-A and 1-D 
in evidence. 


(Pause) 


MR, BRODSKY: I have no objection. 
(Pause) 
MR. ANOLIK: No objection. 
(Government's Exhibits 1, 1-A and 1-D are 
received in evidence.) 
THE COURT: Mr. Ga lentine, in reference to 
1-A, how was that transmitted to the Irving Trust Company 


THE WITNESS: By hand, I believe by hand. I 
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can't say for sure. 

MR. ANOLIK: Your ilonor, I would strike lthe 
answer in view of the fact he is not sure. 

THE COURT: Well, I will let it stand, but the 
Jury understands perfectly well that answer does not 


establish whether it was mailed or whether it was not 


mailed. 
BY MR. LOWE: 
Q What was your practice in sending negotiable 
stock certificates to the bank for transfer? 
A If they tere local banks, it would be by hand. 
THE COURT: So in those other instances where 
you were talking about Philadelphia and other cities, 
you say that those were sent by mail? 
THE WITNESS: Yes. New York and Jersey City 
would be by hand, 
TikL COURT: All of the rest of the places you 


have named dvring the course of this testimony would he 


sent by mail? 


THE WITNESS: Yes. 
Q And with regard to the mail, everytime there 
was a transaction for a customer, was a confirmation of 
that transaction mailed to the customer? 


Yes. 
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Q Now, Mr. Gallentine, Government's: Exhibit 1-A 
is a letter from you to the Irving Trust Company, is that 
right? 

A Yes. 

Q And it's a letter delivering to them certain 
stock certificates, asking them to transfer them -- sell the 
and issue new certificates in the name of Various customers 
of Packer, Wilbur; is that right? 

A Yes, that's right. 


Q Among the stock certificates that were delivered | 


to the bark for that purpose were Government's Exhibits 1-B 


and 1-C in evidence, the stock in the name of Ephraim 
Block. 

As of the time you wrote that letter, Mr. 
Gallentine, and I believe it was February 26, 1971 -- is 
that right? 

A Yes. 

@) As of the date of that letter, what was the status 
of Packer, Wilbur's business? 

A Packer, Wilbur had ceased operating, ad ceased 
doing brokerage business. We were in the process of 
delivering all securities to our customers. 

Q Did you have any conversation with anyone at 


the firm about whether or not it was proper to use 
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Mr. Block's stock at that time to satisfy Packer, Wilbur's 
obligations to its other customers? 
A No, not at this time. That had already been 

established prior. 

THE COURT: I don't quite understand what you 
mean by that, Mr. Gallentine. 

What had been established prior? 

THE WITNESS: The use of Mr. Block's stock. 

THE COURT: With whom? 


THE WITNESS: With Mr. Hyman. This we discussed 


} 
yesterday. When Mr. Hyman turned over this stock to me, 


it was with the thought that it belonged to Packer, Wilbur, 


that I could use it or it could be used, 


(Continued on next page) 


slds 1 Gallentine - direct 


Q That's all it was; then it was just that 


Mr. Hyman told you that? 
A Yes, that's raght. 


Q You didn't speak to Mr. Block about it, did 


BY MR. LOWE: ‘ 
| 
| 
| 
No. | 


THE COURT: Well, did you ever speak to him at 


any later time about it? | 
THE WITNESS: No. | 

Q By the way, Mr. Gallentine, when stock was hiniel 
for Packer, Wilbur what name was used by the company to be | 
on the stock certificates? 

aA Pack, Wil Co. 

Q And that was sort of a nominee name? 

A That is the nominee name for Packer, Wilbur & 
Company. 


Q Did there come a time, Mr. Gallentine, when you 


representing a stock dividend by Leasepac Corporation? 


A Yes. 


Q Do you recall when that was? 


| 
} 
| 
| 
received tor Packer, Wilbur certain stock certificates | 


A Sometime in -- I believe it was sometime in 


September 1970. 
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Q Directing your attention to Government's 


Exhibit 27 for Identification, Mr. Gallentine, is that a 


copy of the letter you received with the delivery of the 
dividend certificates? 
A Yes, this would be a copy. 

MR. LOWE: The government offers Exhibit 27 in 
evidence, and also Government's Exhibit 27A for Identifica- 
tion as a record of the Irving Trust Company, that portion 
marked in red. 

THE COURT: While the lawyers are looking at 
that, there are two other lawyers in another case I have 
to speak to. 


Please excuse us while we go over to the side 


(Pause) 
MR. ANOLIK: May we step up to the side bar 
for a moment? 
=e COURT: Yes. 
the side bar.) 
ANOLIK: Your Honor, { have inquired of 
Mr. Lowe, and I have no reason whatsoever to doubt his word 
about the fact that some of his witnesses are sitting in 
the courtroom. He tells me that they are not really rele- 


vant to Mr. Gallentine's testimony. However, of course, 
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'2 can't really determine -- 
THE COURT: Who are they, so-called victims? 
MR. LOWE: Mostly customers, your Honor. 
COURT: So-called victims. 
MR. ANOLIK: So-called, but there are a couple 


of people whoare not customers. 


MR.LOWE : Apparently they were outside this 


morning, und Mr. Beneducci told me this morning that they 


couldn't stand in the hallway, and there isn't any place 
else for them to go, and their testimony is simply, you 
know, as we had it at the last trial, whether the signatures 
are purportedly theirs or not. 


MR. ANOLIK: I appreciate that. But what I 


gives testimony incriminating either my client or 


am concerned about is this, your Honor: If Gallentine 
| 


Mr. Berkson, it may channel the thinking of these witnesses 
into areas where perhaps they wouldn't have gone into. 
That is the only point. 

| THE COURT: I don't know. It seems to me if 
that's all they are going to do is state -- we heard the 
testimony last time -- I don't know what more they can say. 

MR. ANOLIK: I am not concerned about the 

customers. 


THE COURT: Well, that's what he said. Is there 
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anybody here other than customers? 

MR. ANOLIK: Mr. Schreiber -- 

MR.LOWE: If he is in the courtroom, we can 
just tell him to leave the courtroom, 


THE COURT: All right, everybody except customer 
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will be ordered to leave the courtroom. We don't have to 
make an announcement. 
MR. ANOLIK: I am just concerned about non- 


customers. 


THE COURT: Okay. 
(In open court.) 
THE COURT: All witnesses in this case step out- 
side upon order of the Court. The clerk will please show 
them a room where they can wait until they are called. 


(Government's Exhibits 27 and 27A for Identi- 


fication received in Evidence.) 


BY MR. LOWE: 


— 


Q Mr. Gallentine, Government's Exhibit 27 in 


eekibbincie the letter forwarding the stock dividend in 
Leasepac to Packer, Wilbur is dated September 1l, 1970. 

Is that at or about the date you received this stock 
dividend? 

A Yes. 


At about that time did you have a conversation 
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with Mr. Berkson regarding the stock dividend? | 
A Yes. Sometime after that I informed him that 
we had received the -- the dividend had been received, and 
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| that there would be a number of customers that would not 


6 receive the dividend directly because they were not stock- 
7 | holders of record, as we had not had this stock in their 

> | name. 

9 | Q Did you tell him anything else at that time? 
10 | A No. 

n | Q Well, did you tell him anything about why the 
12 | stockholders were not stockholders of record? 

13 | A No, only that -- no, I didn't mention anything; 
14 | only that they weren't stockholders of record, which is 

15 | a common practice -- 

16 | Q Mr. Gallentine, did you tell Mr. Berkson at 

17 that time that the reason they weren't stockholders of 


record is that you had used their stock and it might have 
already been transferred out of their names? 


nn . “MR. BRODSKY: I objecc, your Honor. 


- 


THE COURT: ‘Overruled. 


I can't honestly remember whether I did say that 


Q Directing your attention to page 80 of the 


record of your testimony at the prior time you testified, 
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read that page quietly to yourself. 
A Yes, yes, I said that -- 
Q Have you read it? 
A Yes. 
Q Having read it, does that refresh your recollec- 
| 


tion about the substance of your conversation with Mr. Berkson 


about the stock dividend? 


| 


A Yes, that I mentioned to him that we had to use 


ee | 


some of the customers’ securities. 


Q What did Mr. Berkson say to you when you told 


him that? 


A He mentioned to keep a record of it so we would 


know who was entitled to the dividend, who would be entitled 


to their dividend. 


Q Do you recall anything else he said to you on 


that occasion? 


A No. 


Q Directing your attention to page 81 of the 
Sitaabestok of your testimony on a prior occasion, the first 
line. Just read it quietly to yourself. 

A He said he was -- 

Q Just read it. 

Having read that, Mr. Gallentine, does that refresh 


your recollection as to -- 


SOUTHERN DIStRICT COURT REPORTERS. US COURTHOtIN 


Gallentine - direct 

A He said he would speak -- 

Q Just listen to the question and answer it. 

The question is: Does that refresh your recollection 
as to whether or not Mr. Berkson said anything else to you? 
Yes or no? 

A Yes. 

Q What else did he say to you at that time? 

A He said he would speak to Mr. Rind about it. 


Q Now, Mr. Gallentine, apart from the conversa- 


tion you just told us:‘about with Mr.Berkson, did you have 


any other conversations with him regarding the use of 
customers’ securities for the benefit of your firm? 

A No. 

Q Are you sure of that? 


Yes. 


MR. BRODSKY: May we approach the side bar? 

THE COURT: Yes. 

(At the side bar.) 

MR. BRODSKY: I know what is coming from the 
last trial, obviously, and I think it is important for me 
to note my objection early right now, Judge, before this 
starts. , 

Obviously Mr. Lowe is going to now attempt to 


do two things with Mr. Gallentine, A, impeach him with his 
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prior grand jury testimony, and, bb, as I understand it -- 
and correct me if I am wrong, Mr. Lowe -- I believe he is 
also going to offer his prior grand jury testimony, at least 
in certain parts that we had during the last trial as ofties 
ative evidence in the case. | 
THE COURT: I already ruled on it at the last 
trial. I still feel the same way about it. 
MR. BRODSKY: May I make my objection so we have | 


a record in this trial, because we won't have it otherwise. 


tit. COURT: Yes. 


MR. BRODSKY: It is one thing to use this testi- | 


mony for impeachment purposes, and in that regard I have 

no objection; but when we start to use this kind of testi- 
mony as affirmative evidence, my objection very specifically | 
is this: The testimony before the grand jury, particularly 
the portion where Mr. Gallentine is asked: Was Mr. Berkson 
aware that customers' securities were being used?, questions 


like that, it is a question which if asked at this or any 


other trial, with lawyers present and objections able to 
be made, it would not come into evidence; you couldn't get 
it in if he asked that cuestion. 

Now, I don't believe that Rule 801 of the new 
Federal Rules which we are talking about here, as I under- 


stand it, was ever designed to permit the government to go 
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before the grand jury, where there are no lawyers on the 
other side, ask questions which would be improper at a trial, 
get the evidence in before the grand jury, then use the 
grand jury testimony, which would be improper at a trial 
as affirmative evidence in the course of the trial. 

So, as I say, it is kind of a backward way of 
getting in evidence. It is not simply a matter that now 


I have the witness here and I can cross-examine him and ask 


him all those questions. That would be fine if this testi- 
mony came in only for purposes of impeachment, then I could 

on my own cross-examination find out what it is all about 

and see if it is really consistent. But, your Honor, when 

you let it in as substantive evidence, that's quite a different 


story. 


THE COURT: Well, you have the opportunity be- 
fore this jury to bring this fact out, that those questions 
were asked in this way, and you could well argue on summa- 
tion that, actually, he is representing to interpret Berkson'\s 
mind or his mental operations, and it seems to me that that 
would be sufficient under the circumstances, because they 
hear him here, and they know exactly what his answers are 
her. 

MR. BRODSKY: I understand; but what I'm saying 


is that we have Rules of Evidence; we have ways of asking 
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| 


that you think will help me, then I will rule on it and take 
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2 questions. You can't say to a witness, as I understand it, 
3 | "Mr. Gallentine, was Berkson aware of the fraud?" You 
4 | could do that before the grand jury, with nobody around, | 
5 | and he could say “Sure he was.“ But when you use that as | 
6 | affirmative, substantive evidence, the government can use | 
7 | it to make out a prima facie case -- | 
8 | THE COURT: I would reserve on that aspect of | 

I 
3 it. It is clearly allowable for impeachment, so I will sehe | 
10 ! it at this time, and I will take care of it on the charge. 
1 | MR. ANOLIK: The defendant Rind joins in the | 
12 objection. 
13 | THE COURT: The same ruling. And if you can — 

i up with any case that will illuminate the point, I am pre- | 

15 pared to be illuminated. | 

| } 
16 | MR. BRODSKY: I must tell you, it's a new rule. | 
7 THE COURT: Yes, and I imagine you looked into | _ 
18 | it, because it is a change in the Second Circuit, and it is | 
19 a change away from the strict rule of the Second Circuit, 
» | and it seems to me that the whole object of this exercise 
21 or changing of these rules is to get as much evidence in 
2 | the case as you can, not to keep evidence out, and this is 
23 evidence of his opinion of what Berkson knew. 

I am just saying that if you come across any case 

25 


18 


19 


22 
23 
7] 
25 
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care of it on the charge. 

MR. BRODSKY: I think I ought to protect my 
record in this sense. I think I did say I would have no 
objection if it is used for impeachment purposes. I am 
not all that clear that it should even be used for impeach- 
ment purposes, so let me object -- 

THE COURT: I have no wonderment about that. 

MR. BRODSKY: Well, let me protect my record 
and make my objection on that score too. 

THE COURT: Yes. And you, Mr. Anoli, of course 
have now changed your objection to conform to his objection? 

MR. ANOLIK: Your Honor, by a startling coinci- 
dence that happens to be the case. 

THE COURT: Very well. 

(In open court.) 

BY MR. LOWE: 

Q Mr. Gallentine, I want to direct your attention 
to Government's Exhibit 3501 for Identification, specificall 
‘hens pages marked SA2 and SA3. 

I want you to read them to yourself and tell us when 
you are finished. 

A Ye? 

Q Have you read them? 


A Yes. 
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6 T3am ; 

Q Having read those two pages, Mr. Gallentine, does 
that refresh your recollection as to whether you had any 
other conversations with Mr. Berkson about the unauthorized 
use of customers‘: securities? 

Q sh 

Q And is it your testimony now that the only 
conversation you had with him on that subject was the one 
you testified to in seheeiae to the stock dividend? 

A Yes, yes. | 

Q Mr. Gallentine, on June 4, 1973, did you appear 
before a grand jury in this district? 

A Yes, I did. 

Q On the occasion of your appearance were you 
administered an cath? 

A Yes, that's right. 

And did you take that oath? 

A Yes. 


a) Was that oath the same oath you took when you 


took the witness stand yesterday? 


A Yes, that's right. 
¢) And you were asked questions before the greaad 
jury and you gave answers to the questions; is that 


correct? 
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Q Beginning in the middle of page SA-2 of 
Government 3501 for identification -- 
MR. BRODSKY: i have already noted my objection 
to this, your Honor. | 
THE COURT: I instruct the jury at this poin in 
this trial, at this point in the trial I'm only allowing 
this for one purpose, and that is for impeachment purposes 
as to his credibility. 
If you find that the answers given here are 
inconsistent with the answers given at that time, and you 


find that that inconsistency is a material inconsistency, the 


you may use that for the purpose of determining the 
credibility of this witness. 

The Government has a right, even though they have 
called this witness, to impeach the witness. 

If I have further rulings to make in this area, 
and if it becomes necessary forme to do so, I will further 
instruct you at a later time, 

Q Beginning in the middle of the page of SA-2, 
Mr. Gallentine, were you asked the following questions and 


did you give the following answers to those questions 


under oath before the grand jury on June 4, 1973: 


——_-* 


SO qr Sree oe Oe ee ees oe 
eal =_ 


"Q Now, apart from Mr. Rind, did you h-ze any 


conversation with either of the principals of the company 
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with regard to the use of customers' Leasepac stock for : 
the benefit of the firm? 
"A No, no. Mr. Rind just handled -- Mr. Rind set 
up the transactions, be they sales or loans, and he followed 
through. Mr. Berkson and Mr. Hyman were aware, yes, but 
my contact was with Mr. Rind. 
"Q Well, you say that Mr. Hyman and Mr. Berkson 
were aware. Coujd you tell us how you know Mr Hyman and 


"A Well, I had conversation with them as to how we 


got through the day cash-wise, what we had to do in order 


to get up the amount of cash necessary. 


Mc. Berkson were aware of what was going on? 


"Oo In cther words, from time to time you would tell 
them that Mr. Rind arranged for the transactions in 
stock to generate some cash and you provided customers 
securities to cover that transaction, and that is how you 
got the cash on a particular given day? 


"A Yes, yes. 


"?) And you would explain to them that you actually 
went throush; the process of the unauthorized use of customers' 
securities for this purpose? 

"A Yes, yes. I didn't state specifically what 
accounts or which customers were ‘ised but generally, just 


generally speaking, we were using customers' securities. 
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And both Mr. Berkson and Mr. Hyman knew about 


"A Yes. 

"Q And the reason you can say that is that you 
specifically recall telling them about what was going on? 

“A Yes, I spoke to them about it." 

Were you asked those sis iiidteni aad did you give 
those answers under oath before the grand jury on June 4, 
1973? 

Yes. 

THE COURT: Mr. Gallentine, are you saying that 
you don't remember a single question and answer in that 
whole two pages? 

THE WITNESS: No, I remember those answers -- 
tie questions, yes. 

THE COURT: And you remember the answers you 
gave? 

THE WITNESS: Yes, I remember the answers I 


gave, yes. 


THE COURT: How do you explain the fact that 


here you say you never spoke to Berkson except that one 
time? 
THE WITNESS: I:really can't explain that 


situation other than I was trying -- trying to be helpful 
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with Mr. Lowe,and having worked with him, goiny back and 
reconstructing or going over the mechanics of these 
transactions, I formulated in my mind what may have happened 
But that is not exactly the way it did happen. 

I thought we were getting into that yesterday, 
of just exactly what or how we were operating. We were 
trying to stay in business. We had these trades made with 
different broekrs. It was more or less a general under- 
standing with Mr. Hyman and Mr. Rind; Mr. Rind, because 


he was doing the Leasepac, he had the Leasepac stock; Mr. 


Hyman, because he brought in Mr. Block's Robotguard stock, 


After that there was never any serious discussion 
as to what was done or what wasn't done. 

These trades came through. I went ahead and 
did what was necessary in order to make delivery and get 
the cash that we needed for the day 


THE COURT: Are you saying, then, that during 


the month of August, when almost eve -y day the brokerage 


house was in default, sometimes by hundreds of thousands 
of dollars, that you never discussed the fact of how you 
did that during the course of the next day or the day 
after with anybody in the firm? 

THE WITNESS: “Yes; that's what I'm saying. 


Not every day, no, it wasn't necessary. 
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THE COURT: I'm not saying you discussed it 
every day, but at anytiwe during that month of August 
when there was this condition in the brokerage firm, are 
you saying you never discussed it with the principals there, 
the people that were ti:ere? 

THE WITNESS: The only thing that I said is 
that we were able to get through the day. 

THE COURT: Who would you say that to? 

THE WITNESS: Mr. Rind, Mr. Hyman, if he were 
there, and I would mention it to Mr. Berkson if he were 
available. 

I mean, we were a small business, a small broker- 
age house, and it wasn't really that necessary for me to 
discuss it. 

THE COURT: Because, as you put it in your 
answer in the grand jury, you felt they were aware of it? 

THE WITNESS: They were aware of our cash 
situation, yes. 

| TIE COURT: What I am trying to find out is 


what you mean by, “They were aware of it." You mean 


you had these discussions with them in reference to the 


way you were able to bring the cash into the bank account? 
THE WITNESS: I wouH mention to them, whoever 


was around, that we needed so much cash. 
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THE COURT: That's what you mean by the word 


THE WITHESS: Yes. 
THE COURT: "You made them aware of"? 
THE WITNESS: Yes. 
THE COURT: All right. 
BY MR. LOWE: 

@) Mr. Gallentine, the answers you gave in the 
grand jury which were just read to you and which you have 
said are the answers you did give speak about being aware 
of something more than the cash shortage, do they not? 

MR. BRODSKY: Objection, your Honor. 
THE COURT: I will allow it. 

A Yes. 

Q They speak in terms of being aware of the 
unauthorized use of customers' securities; isn't that right? 

A Yes, yes. 


Q And it also says in that grand jury testimony 


that you said that you told Mr. Berkson and Mr. Hyman that 


you were using customers’ securities without authorization? 
MR. BRODSKY: I object, your Honor. 
THE COURT: He has already answered that. 

That has been answered. 


If you want to pose a question based on that, 
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you may. But simply repeating it is not going to help 
any. 

Q My question, Mr. Gallentine, is your explanation 
now at this trial that you did not tell them about it? 

MR. ANOLIK: Who is “they"? 

A It wasn't necessary to tell them about it. 

Q What has happened, Mr. Gallentine, between the 
time you testified in the grand jury and now to make your 
testimony different? 

A I have been able to go back and understand why 
I made this testimony. I was trying to -- evidently I 
was trying to -- trying to oF trying to make a picture 
in my mind, I guess. I don't know. I can't say. 

Q Mr. Gallentine, Packer, Wilbur went out of 
business, as you said, basically in February of 1971, and 
17 closed up completely in March of 1971; is that right? 

18 A Yes. The trustee came in, I believe, sometime 
19 in March or early April, ‘ena 
2 Q Now, Mr. Gallentine, what was your next employ- 


2) ment after you left Packer, Wilbur? 


22 A I went with A. J. Carno. 

yA) Q What kind of a business was that, Mr. Gallentine? 
2A A Stock brokerage. 

25 Q Same kind of business as Packer, Wilbur? 
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Yes. 
Aud what job did you get at that firm? 


As a cashier. 


Same job you had at Packer, Wilbur, right? 


Yes. 
Who got you that job? 


Mr. BErkson was instrumental in my obtaining 


How long did you work in that job? 
I worked until A. J. Carno closed up. 
When? 
December of 1974. 
Q Who was your boss at that fimr? 
A Well, when I first wei.t with A. J. Carno, 
Irving Levine and Melvin Meckler were the principals. 
A year and a half after that, Mr. Al Weineman came in 
controller. 
Q Who was your ultimate boss at that firm? 
A As of what date? 
(@) The entire period of time you were there. 
Q My ultimate boss when I first went with Carno 
for two years, Mr. Meckler and Mr. Levine were the 
principals. They were president and secretary. I don't 


know what offices they had, but they were the principals 
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at the firm. 
Q Then did somebody else become a principal? 


Mr. Berkson took over the management sometime 


Mr. Berkson was your ultimate boss at that point? 
Yes. 
Q And even after A. J. Ciene. cane out of business, 
you continued from time to time tu do some work relating 
to the books and records of that firm; isn't that right? 


A yes, of course. 


And you got paid for that, did you not? 


it was Mr. Berkson who authorized the payment 
to you, wasn't it? 
A Yes. 
Q And at thattime thatwas one of your sole sources 
of income, wasn't it? 


A No. I was employed at that time by Sherwood 


Securities Corporation. 


Q How long did that last? 

A Until October, until October 1975. 

Q low many times, Mr. Gallentine, in the last 
four weeks have you spoken to Mr. Berkson? 

A I would say three to four. 
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Q And did there come a time in the last four 


weeks, Mr. Gallentine, that Mr. Berkson had an appointment 


here in the courthouse? 
A I don’t know. 
MR. BRODSKY: I object to this, your Honor. 
TH. COURT: Overruled. 
Q Did there come a time in the last four weeks, 
Mr. Gallentine, when you did not have an appointment in 
the courthouse and you accompanied Mr. Berkson to this 
courthouse? 
MR. BRODSKY: I object, your Honor. 
THE COURT: Overruled. 
No. At this courthouse? 
This courthouse. 
A And I accompanied Mr. Berkson? 
Q To this courthouse; within the last four weeks 
at a time when your presence was not required here? 
A No. 
MR. BRODSKY: May I come up for a minute? 
THE COURT: - Yes. 
(At. the side bar) 


THE COURT: Offer of proof, is that what you 


MR. BRODSKY: No, your Honor. 
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I want to make an objection to this testimony, 
Judge. We are treading on very dangerous ground here. 
Berkson did come to the courthouse --I don't know whether 
Gallentine accompanied him -- unfortunately, f-r he was 
indicted on a tax evasion case. The case got some 
publicity in the New York Times and elsewhere. I just 
think that whatever the benefit -- 

THE COURT: I'm aware of that area, but I don't 
know that he is going into anything involving that. 

MR. LOWE: That's the occasion I'm going into, 
I have very carefully not gone into the subject. 

The fact is I have witnesses who (a) will testify 
that they saw Gallentine carrying Berkson's bag into the 
courthouse, and they saw Gallentine with Berkson in Part 1 
when Berkson was there to be arraigned on the indictment. 
One of my witnesses is tadning to your left right now. 

MR. ANOLIK: No, he is not. No one isstanding 
to the left. 

THE COURT: You. 


MR. ANOLIK: Me? I saw him come in but I don't 


know whether specifically he accompanied him into the buildi g. 


THE COURT: Make sure there is no testimony 
or the questions are asked in such a way that you don't 


bring this other aspect of the case into it at all. 
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MR. LOWE: Absolutely. 
MR. BRODSKY: I would ask your Honor to 
exclude it. He admits he saw Gallentine several times 
in the last month. What is the difference whether he 


saw him in the courthouse or not? 


THE COURT: He said he spoke to him, That 


could be on the phone. 

MR. BRODSKY: What's the difference if he saw 
him in the courthouse or not? 

THE COURT: It still shows they have a friendship 
between them. 

MR. BRODSKY: He doesn't deny it. 

THE COURT: That's true, but I think he is 
entitled to show him times and what, if anything, was said 
at that time. 

MR. BRODSKY: I note my objection. 

THE COURT: Make sure we don't get into this 
other area. 

| MR, BRODSKY: I do note my objection. 
THE COURT: I am going to allow leading question 
’ 
to make sure we don't get into that area. 
The exception is noted, and we will note yours, 


Mr. Anolik, too. 
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(In open court) 
BY MR. LOWE: 

Q Mr. Grllentine -- 

COURT: Just a minute, Mr. Lowe. 

Gallentine, this next series of questions 
which areasked of you, I want you to answer yes or no and 
don't volunteer any information unless you are instructed 
to do so or unless the question calls for it. 

Q Mr. Gallentine, directing your attention to a 
day one week ago from yesterday, didyou come to the court- 
house with Mr. Berkson on that day? 

A. No. 

Q iow about a day two weeks ago from yesterday? 

A Yes. 

Q You are absolutely sure of that? 

A Yes. I didn't come to the courthouse with 


Mr. Berkson. J may have met him here, but I didn't come 


with him. 


Q All right. Were you tog?ther with Mr. Berkson 


in this courthouse either one week ago yesterday or two 


wecks ago yesterday? 


A Yes. 


Q Were you in this courthouse } tause your presence 


required by anyone? 
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A Mr. Anolik had requested me to be here, yes. 
You are talking about the last trial? 
Q Ye Just answer yes or no. 

THE WITNESS: I'm sorry, your Honor. 

THE COURT: Come to the side bar. cI-want to 
make sure that we know where we ar going here. 

(At the side >ar) 

MR. ANOLIK: I want to make it clear that I 
subpoenaed him here during the last trial. My client has 
nothing to do with him. 

THE COURT: In these answers io these questions 
I aca't want you to refer to this next indictment that he wa 
indicted on. Pee: 

You are aware he has been indicted on a tax case? 

THE WITNESS: No, I don't. 

THE COURT: ‘' Don't talk so loud because: he 
jury can hear you. agian’t 

Mr. Anolik subpoenaed you? 

MR. ANOLIK: Your Hore: directed that he? 
come back. ‘Gay Or tr 

I think I gave you a subpoena. 

THE WITNESS: You just asked me. 

MR. ANOLIK: When he finished his testimony 


we said that we wanted him to remain in the event we had 
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to use him for further examination, and he said he would. 


THE COURT: Weren't you hear the day he was 


arraigned on the tax case? 
THE WITNESS: No. 
THE COURT: What is your recollection on it? 
MR. ANOLIK: I saw him in the building, your 
Honor. 
BRODSKY: On the day of the tax case? 


ANOLIK: I d&n't know if it was the tax 


THE COURT: I don't think you need all of this 
on the record. 

(Discussion off the record) 

TUE COURT: Let the record show I am directing 
him not to answer any question which in any way refers 
directly, tangentialiy or 7»therwise witn the other matter 
which defendant Berkson has before this Court, namely, 
an alleged tax violation. 

MR. BRODSKY: Let me note my objection, if I 
may . 

We are getting into a very sensitive area. I 
understand your direction, but why should we let this 
jury speculate as to why Mr. Berkson was required to be 


in court several weeks ago? 


SOUTHERN DISCKICT COURT REPORTERS, US COURTHOtIN 


Gallentine - direct 118 

THE COURT: He didn't ask him whether Berkson 
was required to be here. 

MR. BRODSKY: He said was Gallentine required 
to be here. Why should we let the jury speculate, 
particularly in light of the fact thatwe are talking 
about some cumulative evidence where the witness has said 
that he had seen Berkson’ several times since the last 
trial. 

What are we adding in light of what we may lose 
here in terms of prejudicial evidence? 

THE COURT: I will allow some inquiry. If 
that is an objection, I overrule it. 

MR. BRODSKY: It is. 

MR. ANOLIK: I would ask you to explain to 
the jury that his reference to the last trial was in 
connection with his testimony as a witness in that triai. 

‘THE COURT: Well, we haven't been tal*ing about 
any previous trial. 
| MR. ANOLIK: He mentioned it. He said he 


should be here at the last trial. He specifically said 


that. I just want to explain that Mr. Anolik as a lawyer 


has a right to request any witness to be here. 
"MIE COURT: All right. I decline to do it 


at this time, but I will cover it during the course of the 
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(In open court) 
BY MR. LOWE: 
Q Mr. Gallentine, I want you to answer this 
question simply yes or no or "I don't know.” 

, Were you present in a courtroom in this court- 
house with Mr. Berkson either one week ago Thursday, yester- 
day, or two weeks ago from yesterday? 

A No. 

THE COURT: Now, when he says “with him," that 
means not that you came with him, but were you there present 
at the same time that Mr. Berkson was there? 

THE WITNESS: No. 

THE COURT: All right. 

Q Mr. Gallentine, during the time that you were 
employed at Packer, Wilbur & Company, what was your salary? 
A $300. a week. 


Q And during the period of time that you were 


engaged in the forgery and unauthorized use of customers’ 


securitics for the benefit of Packer, Wilbur, did you 
receive anything of value other than your salary? 

A. No. 

Q Mr. Gallentine, I would ask you to look at 


Government's Exhibit 40. for identification. 
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Tell me, if you can, what those documents are. 

Yes, these are checks issued to my order. 

By whom? 

By Mr. Berkson, he signed the checks. 

By whom are the checks drawn? 

Packer, Wilbur & Company. 

Are those your paychecks? 

No. 

MR. LOWE: The Government offers Exhibit 40 
in evidence. 

MR. BRODSKY: I would like to come up with 
this for a minute. 

MR. ANOLIK: May I look at them first? 

THE COURT: Yes. 

(Pause) 

(At the side bar) 

AR. BRODSKY: With regard to these checks, as 
I understand it from the grand jury testimony and from 
other events, these checks, and ‘mink Mr. Lowe knows this, 


too -- let me just state this: Thies > were checks given 


to Gallentine and at the same time Gallentine gave checks 


back to the company. 
That would appear, I believe, in the books and 


records of the company. ' believe this is something the 
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Government knows. And for him to suggest -- 


Oe ee 
3 MR. LOWE: I'm not suggesting anything. 
. MR. BRODSKY: You suggest in your question when 


5 you said to him, “Did you get ‘'x' dollars a week -- $300 

6 a week in salary -- “Did you get anything else?" He says 

7 no. 

8 And the next question is about these checks. 

9 He is certainly suggesting that this is compensation to him, 
10 I believe the Government knows -- ; 

11 MR. LOWE: I'm not suggesting. 

12 MR. BRODSKY: Let me finish. 

13 | MR. LOWE: Let me explain what I om iacieis <r 
14 you make accusations. a 

15 MR. BRODSKY: I'm not accusing you. 

16 MR. LOWE: The point is I don't know any better 


than anybody else what this guy's testimony is going to be 


18 any more. I know what he said in the rast. I know he 
CnHGCHE, Gz 


has backed off in significant aspects of it. 


for. If 


ee wry 


I want to know what those checks are 


2! they are for what he previously said they are for, I submic 


S607. 9 (2 Gs 


they are relevant on the issue of what these people were 
oi 4 al ce 


\- 


doing to generate cash. 


If they are not, they are obviously npperens., 
: JOOS t 


i eh. 


MR. BRODSKY: With all due respect, and you are 


amet lids: 
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the last guy in the word I woul? accuse of doing anything 


underhanded, you know that 


-- I am not accusing you of 


that now. I am just saying that I do believe that the 


books and records show that this money came back, and 


there is really no dispute about this. 


THE COURT: Assuming that is so, why isn't 


it relevant for him to show that this was another way 


they were generating cash? 


MR. BRODSKY: My position has always been that 


it's not relevant. Yor Honor has rulec on that. 


THE COURT: On the question of motive I think 


it is relevant. 

MR. BRGoOOKY: 
over my objection. 

THE COURT: And 
closed from showing that he 

MR. BRODSKY: I 
these questions implying to 
al scnniaiibdidie tines -- 

MR. LOWE: I'm 
those checks were for. 


MR. BRODSKY: -- 


understand your Honor's ruling 


you are not going to be fore- 


paid it back. 


know, but if he is now, through 


the jury that these were addition- 


‘imply going to ask him what 


coming as it does, Judge -- we 


do have a lay jury, and at the risk of repetition, the 


first question, “Ilow much did you make a week?" "$300." 
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“What about these checks?" -He is going to say it is 

part of the check-kiting because they are going to speculate 
this is wrong, they shouldn't check-kite, and Berkson is 
involved in check-kiting, which is going to spill over to 
nim. 

I think all of that is wrong, and I have said so. 
To let it come in now without an explanation and without the 
Government agreeing -- 

THE COURT: Withdraw the offer and tiien ask him, 
before you offer them, what they were for. 

MR. LOWE: I offered them because it was my 
opinion that he can't testify about “hem until they are in 
evidence. 

THE COURT: That would be objectionable, of 
course, but you are not going to object, as I undestand 
it. 

MR. BRODSKY: That's right. 


THE COURT: So I would say the foundation-laying 


of these documents is necessary. 


MR. BRODSKY: There is a lot. in this case 
that we haven't disputed. I think the Government has 
done the same. This is the first time that I come across 
a case where I think, and I'm not accusing Mr. Lowe of 


doing it intentionally, but I think we are getting the wrong 
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impression to the jury. 

I think we ought to have the Government take the 
position that all it was was check-kiting, and it wasn't 
additional compensation. 

MR. LOWE: I can only ask the witness one 
question at a time, When I ask him what the checks were 
for, if he says the same thing as he said in the grand 
jury, he will say it was check~-kiting. 

“I gave them my check, they gave me their check, 
and it was a wash." 

Now, I have no confidence in what he is going to 
answer to anything any more, The point is I can only 
ask him one question at a time, 

That he got the checks is a fact that I need 
to establish. What he got them for has ts be the next 
question. I can't ask all the questions at once. 

MR. BRODSKY: But having impeached Gallentine 


from here to kingdom come already and putting these 


questions in this way, Judge, no matter what he says we 


don't have the checks going back the other way. I don't 
hink he has then. I don't know if he does or not. 
No matter what he says now, it's going to come 
across as if he received additional compensation, which 


he didn't. 
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That is just unfair to these defendants to let the 
jury have that impression. ahi Se 
THE COURT: In view of the fact he can ‘explain it 


and you can bring it out if Mr. Lowe doesn't bring it out, 


I think that that woulda be sufficient to cure what you are 


talking about. 

I overrule the objection, if that is an objection. 

MR. ANOLIK: And I join in it, Judge. 

MR. BRODSKY: Would you tell the jury, Judge, 
now that they are going to come in, when they do come in that 
they are coming in for a limited purpos<? oe, 

THE COURT: We have to hear the answers. 

As he says, we don't know what this fellow is 
going to come up with. If he doesn't come up with an answer 
that it is check-kiting--I will even use that phrase if 
you want me to -- and say this is only check-kitfng which 
may or may not be something which is subject to State - 
action but it has nothing to do with what we aré é6ncerned 
with her. la id 
MR. ANOLIK: I would appreciate if ‘you'aS°that, 
your Honor, so at least they will have it in proper ° 
ine iv 


perspective. 


THE COURT: All right. Sek. wade; 
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(In open court) 
(Government's Exhibit 40 is received in 
evidence.) 


(Continued on next page) 
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Gallentine - direct 

(In open court) 

BY MR. LOWE: 

Q Mr. Gallentine, what were those checks to your 
order in total amovnt of almost $20 thousand for? 

A These were to retura o s that amount of money 
which I had given -- which I had written checks for to the 
ordex: of Packer, Wilbur. 

Q When had you written the checks you wrote? 

A On or before the date that. these checks were 
issued. 

Q What was the nature of that transaction? 

A To exchange checks. 

THE COURT: To, so-called, generate some cash 
into the account? 

THE WITNESS: Yes. 

THE COURT: Or what is properly called check 
kiting? 

THE WITNESS: Yes. 

THE COURT: All right, now, read what I said 
about check kiting. S‘.rt where I say what check kiting 
is. 

(The reporter read as follows: 

“THE COURT: And I will say this is only check 


kiting, which may or may not be something which is subject 
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to state action but that has nothing to do with what we are 
concerned with here.") 

THE COURT: This is allowed, if you recall, when 
I allowed those other bank accounts to be aklowed into evi- 
dence on the question of motive; that's the only purpose. 

Go ahead, Mr. Lowe. 
BY MR. LOWE: 

Q Mr. Gallentine, directing your attention to 
Government's Exhibit 41 for identification, are those 
Packer, Wilbur records? 

A Yes. 

Q Are those various pages from the Packer, Wi ys 

ash blotter? 

A Yes. 

Q Directing vour attentior to the portion of each 
page outlined in red, do those records reflect the payment 
of money into Packer, Wilbur by James Gallentine? 

A “Yes. 

Q And do those pa’ments match up with the checks 
from Packer, Wilbur to you? 

A Yes. 

Q In terms of date, that is? 

"Qf date? 


Yos. 


SOUTHERN DISTKICT COURT REPORTERS. US COURT AQ! 


Gallentine - direct 


evidence. 


s 


3 MR. LOWE: The government offers Exhibit 41 in 


THE COURT: Just the parts marked? 


6 MR. LOWE: Just those portions marked off in red 
7 ink. 

8 | MR. BRODSKY: No objection, your Honor, as to 

9 those parts outlined in red. 

10 MR. ANOLIK: No objection. 

ll (Government's Exhibit 41 for Identification 


received in Widence., 
13 Q Mr. Gallentine, how did you come to engage in 
this check kiting? 
15 MR. BRODSYY: I object, your Honor. 

16 THE COURT: Well, suppose you rephrase it. 


Q What were the circumstances under which those 


checks were written and for which you got back checks? 


MR. BRODSKY: Same objection, your Honor. 


THE CCURT: Overruled. 
THE WITNESS: In order to create a -ash flow 


for our checking account. 4, 


Tiz COURT: But in addition to that did you do 


that on your own, or did you talk to somebody about it, 


ss: 8S 8 


or was anybody ware of it, or what? That's the point. 
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THE WITNESS: That was at the direction of 
Mr. Berkson and Mr. Rind. 
BY MR. LOWE: 
Q And this was all during January and February 
of 1971, is that right? ; 
A Yes, I believe so. 
MR. LOWE: I have no further questions. 
MR. BRODSKY: Shall I proceed, your Honor? 
THE COURT: Yes. 
CROSS-EXAMINATION 
BY MR. BRODSKY: 
Q Mr. Gallentine, when did pu first come to work 
for Packer, Wilbur? 
A Sometime in 1964, 1965. 
Q Try to keep your voice up, please, Mr. Gallentine. 
Yes. 
And did you come to work as cashier? 
Yes. | 
And was Mr. Berkson working there at the time? 


Yes. 


Q Was he a broker, a customers' man at the time? 
A 


Yes. 
QQ And was he also a trader in securities? Did 


he make a warket in securities at that time? 
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He was a trader. 


Will you explain to the jury what a market maker 


A market maker is in a position to buy or sell 
a stock. They make a market at a certain price to buy or 
sell at a certain price. 

Q Now, aid Mr. Berkson work at Packer, Wilbur 
tiucm the time that you started to work there in 1964 until 
the company went out of business sometime in 1971? 

A Yes. 

Q And in all of that time what, toyour knowledge, 
were his duties there? 

A He was a trader. 

Q Yes? 

He handled the trading for Facker, -. lbur. 
Did he also have customers? 

A Yes, he also had some customers. 

Q > whom he would recommend securities from time 
to ‘aihint ey NET SPR oi ue meses a) renee Rs me RO SiR are ter ee 

A All I know is thathe had some customers that 
he took care of, yes, that he handles some orders for. 

Q Now, to your knowledge did Mr Berkson ever 
make a.market in Robotguard stock? 


A >. Well, Packer, Wilbur made the market, Packer, 
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Wilbur made the market; Mr. Berkson handled the orders. 

Q Well, but did he ever actually trade Rohotguard 
stock, to your knowledge? 

A I can't answer that. 

Q You don't know one way or another? 

A No. 

Q Do you know one way or another whether he ever 
traded Leasepac stock? 

A No. 

Q Did you know Mr. Hyman? 

A Yes. 

Q Is that William Hyman? 

A Yes. 

Q Was he at Packer, Wilbur at the time that you 
started that in 1964? 

A Yes. 


Q And did he remain until th* company cc! 


BR -gust of 1971? 


- A Yes. 
Q Mr. Hyman was a certified public accountant, 

was he not? 

A Yes. 


Q -. To your knowledge, was he also, at least at 


the time that you started to work there, the owner of all 
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of the stock of Packer, Wilbur? 

A I don't know if he was tiie owner. All I know 
is that he was the president of Packer, Wilbur. 

Q Was he the chief executive officer? 

A He was the No.1 ma.., yes. 

Q And was he, in effect, your boss? 

Yes. 
Did you take orders from him? 

A Yes. 

Q Now, did Mr. Berkson in all the time that he 
with Packer, Wilbur ever have anything to do with the 
physical custody of stock certificates? 

A No. 

Q Who did that? 

A I did. 

Q Along with these other employees, some of whom 
have testified? 

A Yes, with my clerical employees, yes. 

Q In all the time that you worked at Packer, Wilbur 
did Mr. Berkson ever have anything to do with the books 
and records of Packer, Wilbur? 

A No. 

Q - Was Mr. Hyman the one who was ultimately in 


charge of the books and recoras ’ 
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Yes, Mr. Hyman handled the financial s‘. 


Mr. Berkson had nothing to do with that, did he?: 


No. 

Q Now, in the time that you worked at Packer, 
Wilbur you worked in two different locations, did you not? 

A Three. 

Q Three? 

Yes. 

Well, there is a place on Broadway. 

39 Broacway, 26 Broadway and 160 W cer Street. 
When did ypu move to 160 Water Street? 
Sometime in 1969. 

Q When were you at the locations on Broadway? 

A Well, when I first went with Packer, Wilbur 
it was 39 Broadway; we were there a couple of years, and 
then we went over to 26 Broalway. 

Q And then sometime in approximately 1969 you 
moved to Wacer Street? 

A Yes. 

Q Now, referring to the Water Street location, 
can you “?scribe, first of ail, the physical location where 
you worked and the employees who worked under’ you; that 
is, the employees who worked at or near or in the cage? 

‘ 
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We were in a room such as this with a wall and 


c 


Would you tell the jury what the cage is? 


se 


A The cage is the back office where the books and 


records are kept, and the bookkeeping department, the 


transfer department, the various back-office operations. 


Q Where was Mr. Berkson's office in séietion to 
the cage and the place where you worked? 

A He was at the trding desk, and the trading room 
was beyond the wall through the door. 


Q So there was no glass partition or a vthing -- 


-_ -—s - + 


A NO. 
Q -- where you could see what he was doing during 


the day or he could see what you were doing during the day, 


is that correct? 
Wiiac.. 
A Yes. 
vears. 
Q Was the same the case with the address on 


Broadway before you moved to Water Street? 
1969 vor 
A Yes. 


Q Now, with regard to the physical custody of 


securities, those securities were brought to a bank vault 
} locatic:.. 
every night, were they not? 
Bing Me ts pte are 
A Yes. 
“ies Ohh 
And brought from the bank vault to the offices 


gets Call 
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of Packer, Wilbur each morning, is that correct? 
Yes. 
Now, did Mr. Berkson have anything to do with 
No. 

Q Now, you have testified, Mr. Gallentine, that 
from time to time you asked certain employees to ‘sign 
customers' names to securities, is that correct? 

A Yes. 


Q Now, you don't remember Mr. Berkson ever being 


present while that activity was going 1, do you? 


there ever a daily physical count of the 


sme le 
-- 


securities kept by Packer, Wilbur? 
A No. 


Q Mr. Gallentine, would you explain to the jury 


“< 


Ss Gt. 
what a "fail te receive" and a “fail to deliver” is in the 


brokerage business? 


A A fail to deliver is a trade made with another 


a. cee ay 
broker which is not consummated on the sett.ement date. 


selling broker did not make a delivery to us on the settle- 


ment date. 
elie * Fees 


Q Now, Mr. Gallentine, if Packer, Wilbur had 
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failed to receive certain customers’ securities, and the 
company involved with those securities had paid a dividend, 
those customers ’ suld not receive the securities, is that 
correct? 

A You will have to repeat the question. I think 
we are massing something. 

THE COURT: Not receive the dividends, not the 
securities. 

MR. BRODSKY: The stock dividends. 

THE COURT: You said the securities. 

MR. BRODSKY: I'm sorry, I misspoke. 

THE WITNESS: On a “fail to receive” we are 
talking about stock being delivered in to us from another 
broker. 

Q Right. If there is a “fail to receive" and 
that company declares a stock dividend, Packer, Wilbur 
would not receive the stock dividenu on behalf of that 
customer, is that correct? 


A We would not receive the divid nd which was 


applicable to those number of shares. 


Q- Yes. ‘ 7 +2 
aie 2 Bee. - 
Q: So tk: -efore that particular custemer, whoever 


would aqwn those . “-98s,.-wouldn't get his dividend under 
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those circumstances, isn't that ccrrect? 

A Yes. 

Q And that, in your experience, is quite a common 
practice in the brokerage business, isn‘t it? 

A Yes. 

Q It is a common problem because of the late 
delivery of stocks that stock dividends and cash dividends 
sometimes are not received or received very late, is that 
correct? 

A Yes, it becomes a part of the dividend record. 

Q And at Packer, Wi*»bur there were also stocks 
in nominee names, is tha’ correct? 

A Yes. 

Q Would you explain what that means to the jury, 
please? 

A The nominee name is the name used by Packer, 
Wilbur because we could not have stock registered in the 
name of Packer, Wilbur & Compan/, so therefore we use the 
nominee name to substitute for Packer, Wilbur, which is 
Pack, Wil Co., so that we would receive any dividends over 
a record dat... We wouldn't miss any dividends. 

Q You wouldn't miss them, but the dividends would 
come to Packer, Wilbur rather than to the customer, is that 


correct? 
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A Yes. 
Q So that might be an instance where a customer 
would not receive a dividend, is that correct? 
A Yes, that's correct. 
THE COURT: But Packer, Wilbur would rot get 
that dividend. Pack, Wil would get the dividend? 
THE WITNESS: That's correct, yes. 
MR. ANOLIK: Your Honor, that is, of course, 
a synonym for Packer, Wilbur. 
THE COURT: I understand that, but it’s a 
different name. It is part of the same group. 


Does anyone on the jury want a recess at this 


(No response.) 
THE COURT: All right, we will continue. 
BY MR. BRODSKY: ee te 
icc aa Mr. Gallentine, you recall as part of your 
direct examination you were asked some q 2stions about a 
transaction involving Arthur G. Berkson & Company, repre~ 


sented by Exhibits 12.and 13. Do you remember that? 


. Yes. 


| | 
These 10 thousand shares of Robotguard Incorporat: . 
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Q And the date, at least, on Exhibit 12 is 
August 20, 1970; do you recall that? jabs 

A Yes. 

Q Now, in that case, stock ox Robotguard was 
delivered to a bank, was it not? 

A Yes, that is right. 

Q Now, Mr. Berkson had nothing to do with gather- 
ing the particular certificates and getting them together 
for delivery to the bank, did he? 

A No. 

BY THE COURT: 

Q What bank was that, Mr. Gallentine? 

A Sterling National Bank. 

Q Is that in Long Island? 

A In Forest Hills, yes. 


BY MR. BRODSKY: 


Q So that at least as fac as your knowledge is 


concerned, Mr. Berkson had no knowledge of what particular 


securities were being delivered to the Sterling Natidnal 
Bank, is that correct? 

A Yes, that's correct. — 

Q Mr. Gallentine, do you remember when you were 


indicted in connection with this case? 


A Yes. 
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When was that? 
In September, I believe. September. 
Of last year? 
A Of last year. 
Q And before you were indicted you appeared be- 
fore the grand jury at some point, did you not? 
A Yes. 
Q And was that in June of 1973? 
A Yes. 
Q So that is more than two years before the 
actual indictment, is that correct? 
A Yes. 
Q And before that time you spent several occasions 
with Mr. Lowe, did you not? 
A Yes. 
Q Now, before you appeared before 
about how many times did you visit with hr. 
A Many times. 
Q Well, can you give me your best recollection of 
how marv? 
A T would say over 15. 
Q And all of those visits were in Mr.. Lowe's : . 
office, were they? 


A Yes. 
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Over what period of time did that extend? 
Two or three months 

Q Now, when you first came in to see Mr. Lowe and 
he asked you, at least, to your kneowledge, what Berkson 
knew about these forgeries and unauthorized use of customers" 
certificates, you told him that as far as you know 
Mr. Berkson knew nothing about isn't that correct? 

A Yes. 

Q And did you tell him thar on each occasion 
when he asked before you appeared before ti2 grand jury? 

A Yes, that's right. 

Q And in the course of this time did Mr. ‘.owe 
offer to make some kind of a deal with you in return for 
your cooperation with the government? 

A No. 

Q Would this come sometime afterwards? 

A Yes. 

Q But in the course of your appearances in 
Mr. Lowe-s office was there ever any time before you appeared 
before the granc jury that you told Mr. Lowe that Mr. Berkson 


was aware of anything that was going on? 


A I don't recall. | 


Q But, at least by your perception, was M.. Lowe | 


attempting to get you to say that -- | 
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MR. LOWE: I am objecting to anybody's percep~ 
tion of what my state of mind was. ‘i 
THE COURT It starts off bad. I suggest you 


rephrase it. 


he 


Q Well, did Mr. Lowe tell you that he wanted you 
to say, in words or substance, that Mr. Berkson was aware 
of what was going on? 

A No, I wouldn't say that. 

Q Now, ‘n addition to talking ‘co Mr. Lowe in these 
15 times before you appeared before the grand jury, you also 
were looking at books and records of Packer, wiibur, were 


you not? 


A Yes. that's right. 


~S wwe 


Q And working with Mr. Soffler who is sitting here? 


A Yes. 


n? 


Q What «re you doing? 
A 


I was explaining to them the transactions tht 


took place, the transactions that had been presented as 


ces if. 


evidence here. 
‘ re you 4) 


Q And you were going over the books ans penoree 
with them, were you? aah 

A Yes. 

Q And how oiteas times would you say that Mr. sanee 


you whether or not Mr. Berkson had anything to do 


SOUTHERN DistRICT COURT REPORTERS, U.S. COURTINOII 
FOLEY SQUARE. NEW YORK. NY. — 91-1020 


Gallentine - cross 
I wouidn't venture a guess. 
Was it often? 
No. 

Q Now, when you appeared before the grand jury 
you did say -- and Mr. Lowe has read some of that testimony “" 
that Mr. Berkson - and you used the words “was aware of | 
what was going on." | 

Now, would you explain that, why you said that -- wait : 
a minute, before you do that, that testi.ony before the 
grand jury is inaccurate, is it not? 

A Yes, that's correct, it is inaccurate. 

Q And you have previously testified on a prior 
proceeding just about a month ago that tht testimony was 
inaccurate, isn't that correct? 

A Yes, that's right. 

Q And before you testified in the prior proceeding | 
you told ee that the testimony was inaccurate, did | 
you not? 

A Yes, that is right. 

Q Now, would you explain that testimony to the 


jury, please, «nd why you made an inaccurate statement be- 


fore the gxand jury? 


A It is difficult to explain. I just don't know 


i£ I could explain it. 
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Gallentine - cross : 
Well, maybe I can help -- 

MR. LOWE: I don't think that's quite BN 8, 

THE COURT: Well, I have no question before | 
me, and the statement “maybe I can help" is not a question, 


and therefore I direct the jury to disregard it. 


MR. BRODSKY: I quite agree with that. 
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Q Well, was it because you had been going over 
the same facts time and time again in the United States 


Attorney's Office? 


A Tne only way I can explain it, that in going back | 


over the records, rehasing -- rehasing the transactions, I 
formulate in my mind certain pictures which wasn't the way 
it really was. 

The way it really was was what I was explaining 
yesterday. 

Q Which was what? 

A We were faced with a situation of trying to stay 
in business. Mr. Rind, Mr. Hyman, Mr. Berkson and myself 
felt that we had a going concern, we were trying to stay 
in business. 

As I mentioned, Mr. Rind was bringing in some 
fresh capital. We had the 20,000 shares of Leasepac 
warrants which I was told were going to be exercised, and 
with this, with a little -- what can you say? -- with a 
little luck we would be able to sustain ourselves. There 
was just a general overall feeling of working together. ee 

Q Well, now, my question to you, though, is whether » 
or not it's clear in your mind as you sit here now and 
you are testifying under oath that you never told Mr. 


Berkson that you were forging customers’ signatures to 
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stock powers and certificates? 
A That's true. Mr. Hyman said to me to use 


Ephraim Block's stock, which I did.. I put the stock into 


the box. It became a part of our stock that we used 


on a daily basis. 

I didn't explain to anybody that powers were 
forged or anything else. 

A couple of occasions with Mr. Rind I. mentioned 
to him that we -- or he knew because I told him we didn't 
have the physical securities, that we had to use customers’ 
stock for a couple of these trades. sive Bt 

Q But you never told that to Mr. Berkson; is 
that correct? ee 

A No, I don't recall mentioning it to him. I 
didn't mention it to Mr. Hyman either. a 

Q Is that fact now clear in your mind because you 
have gone over this matter so many times from the. beginning?» 

A Going over and over this, this is the way:..it is. 
This is the way I remember it, yes. y ES s Wey pa 

Q And as you sit here now and remember. that you 
are under oath now, is that your clear recollection as.. 
you sit here now? now 

A Yes, that is my clear recollection. 


Q That Mr. Berkson never had anything, at least 
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as far as your knowledge is concerned, never had any 


| 
knowledge of these forgeries or -- | 
| 


A I can't recall, I can't recall mentioning to him 
Or sp:aking to him about it. Perhaps I should add or should 
mention that until after Packer, Wilbur closed up. You | 
° ' 


see, this is where I may have confused or became inaccurate 


in my statements because of the time element. | 


i 


Q Well, let me get into that now. 
When Packer, Wilbur closed up, that was in about 
March of 1971; isn't that correct? 
A The trustee came in sometime in March. I do 
not recall exactly when. 
Q And even after the trustee came in, did you 
continue to work with the trustee? 


A I worked with the trustee until sometime in 


Of 1971? 
A L971. 
Q . And as you have alreaiy testified, you went 
over to work at A. J. Carno; is that correct? 
A Yes. 
Q ‘And while you were working at A. J. Carno you 


did see Mr. Berkson from time to time, did you not? 


A Yes, 
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Q And do you recall at least when the investigation 
into these forged certificates started -- how long after 
1971 was that? 

A 1973. 

Q 1973? 

A Yes. 


MR. LOWE: I am going to object to that on 


the grounds that the question has to be narrowed to when did 


he learn of an investigation, because I don't think he can 
say when an investigation started. 
MR. BRODSKY: I have no objection to that. 

Q As far as you know, as far as anybody contacting 
you about the investigation of this matter,that happened in 
1973; is that correct? 

A Yes. I was called to the U. S. Attorney's 
Office sometime in 1973. 

Q And sometime after you were called to the United 
States Attorney's Office, did you tell Mr. Berkson that you 
had been called to the United States Attorney's Office? 

A Yes. 

Q And at that time,sometime in 1973, did you tell 
him that youhad forged certificates -- 

A yes. 


Q -- at Packer, Wilbur? 
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Yes. 
Was that the first time that you told him that? 

A Yes. 

Q So that when you appeared before the grand jury 
and you said that Mr. Berkson was aware, might you have been 
confusing the -- 

MR. LOWE: Objection to what might have been. 

MR. BRODSKY: I'm not finished. 

MR. LOWE: Objection to what might have been. 

THE COURT: That's a bad word. I suggest you 
rephrase it. 

Q When you appeared before the grand jury in 1973 
and you said that Mr. Berkson was aware, were you confusing 
the time that you made him aware and thinking in terms or 
1973 rather than the time that the forgeries were going on? 

A Yes. That's what I just explained. This is 
what I meant just previously when I said I was confusing 
the time period. 
Q Now, when you told Mr. Berkson sometime in 1973 


what youhad done at Packer, Wilbur, did he question whether 


or not you should stay on at A. J. Carno? 


A. No. I asked him if it would make any difference,| 
you know, and there was no question, no. | 


Q What were your duties at A. J. Carno? | 
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I was the cashier. 
Q Were your duties the same as they were at 
Packer, Wilbur? 
A Yes. 
Q And A. J. Carno stopped doing business sometime 
in December of 1974; is that correct? 


A Yes. 


Q And you continued to work for A. J. Carno after 


that time, did you not? 
A After which time? 
Q After December 1974. 
Yes. 
What were you doing? 
Closing up the books and records, 

Q And what did that entail? 

A Well, we had certain expenses, there were still 
certain stocks that needed to be transferred, certain tradiny 
positions that A. J. Carno still has, which I check on 
periodically as to prices, as to whether there is still a 
market in the stock. 

@) How much were you paid at A. J. Carno at the 
time you started there? 

A My salary was $275. 


And when the work at A. J. Carno became 
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time-consuming, tlet is, after December 1974, did you get 
paid less money? 
A Yes. 
@) Were you kind of paid on the basis of how much 
time you put in after December of 1974? 
| A Yes. 

THE COURT: Can we suspend a minute, Mr. 
Brodsky? cee 

MR. BRODSKY: Surely. 

THE COURT: We will take a recess at this time. 

Please keep your minds open. 

(Recess) 

(In open court - jury not present) 

MR. ANOLIK: Your Honor, I gave your clerk 
an affidavit from my client. 

THE COURT: There is a form you can*get? 

MR. ANOLIK: I will get the form then. 

THE COURT: Bring in the jury. THece 

(Jury present) 


BY MR. BRODSKY: 


~*~, 
Q Mr. Gallentine, before we recessed, I was’. 


asking you some questions about your compensation at 
A. J. Carno. Now, do you recall after December 1974 -- 


first of all, how much were you making before December 1974? 


SOUTHERN Dist RICT COURT REPORTERS, Us COUMIIIMIN 
FOLEY SQUARE. NEW YORK. NY. - 7¥I-t0tu 


Gallentine - cross 
$275. 
A week? 

A A week. 

Q Now, after December 1974 that amount was 
decreased, was it not? 

A Yes. 

Q After that time you got paid on the basis of 
the amount of time, more or less, that you would work at 
A. J. Carno; is that correct? 

A Yes. 

Q As the work dwindled down your compensation 
dwindled down; did it not? 

A Yes. 

Q So that as time went on and there was less work 
to do, you got less money initia A. J. Carno? 

A Yes. 

Q And can you give the jury some idea of how much 
you were paid after December 1974 and on what basis? 

A Maybe $50 a week. 

Q And that wasn't a steady kind of thing, was it? 

A No, it wasn't. 


Q Now, all of the money that you got as 


from A. J. Carno was in the form of checks of A. 


to your order; isn't that correct? 
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Yes. 
sia sila. dita you testified on direct examina- 
tion about a conversation you had with Mr. Berkson relating 
to a stock dividend -- do you recall that? 

A Yes. 

Q Do you remember which company that was? 

A The stock? 

Q Yes, stock dividend. 

A That was Leasepac. 

Q Leasepac. Now, in thinking about that stock 
dividend conversation, do you recall tha* that conversation 
also was sometime in 1973 after the investigation started? 

A I don't follow you. 

Q Weil, I am trying to understand when the 
conversation about thestock dividend at Leasepac occurred 
between you and Mr. Berkson. 

Do you understand the question? 

A Yes, yes. 


Q Now, in thinking back upon this, did that 


conversation occur after the investigation commenced? 


A I really couldn't say. 
Q “ou couldn't say one way or the other? 
Right. 


So you don't recall now when the conversation 
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took place; is that correct? 


A I would say it would be within a couple of weeks 


after the dividend period. I would say that's when it 
5 probably occurred. If I had the conversation, which I 
said I did, that's when it would be. 

Q Now, in connection with that conversation 


8 were you talking about, among other things, stocks where 


9 there were failures to deliver? 
! 
10 A No. It would just be with the customers. 
ll Q Stocks that were in nominee name? 
. . — 
2 | A No. It would just be in refereice to the 
7] 
|! 
13 | customers that were stockholders of record -- that were 
\ 
M4 not stockholders of record that we h.d not been able to | 
‘i 


been able to transfer into their names so they would be 


stockholders or record, and thereby receiving the dividend 


] 


——_ 


| 
15 transfer into their names; our customers which we had not 
| directly. 


Q Now, I would ask you about some ,.estions of 


who traded in the stock of Leasepac and Robotguard, who 


were the individuals at Packer, Wilbur who did that while 


you were working there. 


Let me show you this and see if that refreshes 


your recollection as to who was the individual or individuald 


zs £ 8B SB 


MR. LOWE: What are you showing him? 
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MR. BRODSKY: A transcript of a prior 
proceeding. 
MR. LOWE: What page? 
MR. BRODSKY: Page 114. 
(Reading) 

i) Does that refresh your recollection as to who 
was the individual or individuals who were making a market 
in Leasepac and Robotguard? 

A Mr. Rind was theone who handled the trading in 
Leasepac. 

Q And the stock of Robotguard was troded on a 
national exchange, was it not? 

A No. Roboguard? 

Q Robotguard. 


A I don't recall. I don't recall. I can't 


Q Well -- 


A I don't believe it was listed on the national 


exchange. 


Q Was Leasepac? 
A No. 
Q Mr. Gallentine, you recall after you told 
“Mr. Berkson sbout this investigation, you told him about 


what you had done, that he asked you whether or not you 


SMHTHEAN DINTRICT COURT REPORTERS. US COURTINA'S 
- H.ble 


rd ja 12 Gallentine - cross 


2 should really continue on at A. J. Carneu? | 
3 MR. LOWE: His testimony was the. he asked | 
4 Mr. Berkson that. | 
5 | THE COURT: Yes. That was asked and answered a 
6 | little while ago, besides that. 
7 MR. BR’DSKY: I think I have a right to probe it, 
8 your Honor. 

9 | THE COURT: You ‘way have a right to probe it, 

10 but the fact is, as he put it, Berkson didp't talk to him; 

1] : he asked Berkson, 
12 | Your question indicates that Berkson asked him 

3 | whether he thought he should stay. 

14 | Q Do you recall asking Mr. Berk. «. at question? 

15 A I asked him if it would make any difference. 


16 Q Yes? 


1? A He said to him it wouldn't make any difference, 


because he -- 


19 Q Do you recall also that he asked you whether or 


notyouhad forged any certificates at A. J. Carno; isn't 
that correct? 
A Pardon? 
Q Do you recall he asked you whether you had 


forged any certificates at A. J. Carno? 


zg £ 8B B 


A No. There was no question about that. 
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You never forged.any certificates at A. J. Carno, 


/ 


No. 
A. J. CArno also had financial trouble sometime 
in 1974, did it not? 
A No. It had a capital problem which was due to 
a different situation. 
Q And after you had the capital problem, did 
you ever forge any certificates at A. J. CArno? 
A No. 
Q Did you ever use customers' certificates in any 
way that was unauthorized at A. J. Carno? 
A No. We had a capital problem. We did not have 
a cash problem. 
Q Now, at some point you made an agreement with 
Mr. Lowe about your cooperation in this case, did: you not? 
A Yes. 
Q When was that? 
A I really couldn't say exactly when.. -. 
Q Well, was it sometime within the past 
Yes. It was prior to the -- yes. 
Prior to the what? 
It was within the last year. 


And was that before or after you were indicted? 
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Afterwards. 


Q Now, you were indicted and accused of ten 


separate crimes, were you not? 

A Yes. 

Q And under your deal with Mr. Lowe you pleaded 
guilty to one of those crimes; is that correct? 

A Yes. 

Q And you will not be tried, as you understand 
the agreement, for the remaining nine different crimes; is 
that correct? 

A Right. 

Q And the crime that you were permitted to plead 
guilty to carries a maximum jail term of two years; is 
that correct? 

A Yes. 

Q And the other counts in the indictment carry 
maximum jail terms of five years; is that correct? 

A I don't know. 

.@] You don't know that? 

A No. Airs 

Q You were never told that by anybody? 

A I probably was, but, I mean, numbers 
remember. 


Q And you haven't been sentenced yet, have you? 
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Q And your sentence -- you were scheduled to be 
sentenced sometime last week; is that correct? 
A No, Monday, June 7th. 
Q But youhad been scheduled sometime before that 
and it was postponed, was it not? 
A No. 
Q I beg your pardon? 
A It has been postponed. It was supposed to have 
been June 7th. 
When was it originally scheduled for? 
June 7th. Now it has been postponed. 
So you will not be sentenced on June 7th? 
No. 
Is there a sentencing date scheduled? 


A No. pe ess 


whee 


Q And were you told that you would not .be sentenced | 


after you testified in this case? 
A No, I don't belive so. 
Q When did you plead guilty? 
A couple of months ago. 
Two months ago? 
Sometime within the last two or three months. 


And were you told that any cooperation that you 
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gave to the Government would be made known to the Court? 
A Yes. 
Q At the time of sentencing? 
A Yes. 
Q Mr. Gallentine, are you married? 
Yes. 
How many children do you have? 
Four. 
What ages? 
A 24, 22, 20 and 9. 
Q Now, Mr. Gallentine, you have spoken to Mr. 
Lowe, as you testified, many times about this matter; is 
that correct? 
A Yes. 
Q You have testified about this matter now 
once before the grand jury; is that correct? 


A Yes. 


Q Once in a prior proceeding; is that correct? 


Yes. 
And yesterday and today; is that correct? 
A Yes. woe 
Q Now, Mr. Gallentine, you sinisee:dhibbhstaaeiee. a 


opportunities to reflect on what happened while you were 


at Packer, Wilbur; is that correct? 
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Yes. 


To reflect on those forgeries? 


Yes. 


Q To reflect upon who you spoke to and who you did 


not speak to; is that correct? 


A Yes. 


Q Now, Mr. Gallentine, under oath and as God is 
your witness, did you ever in that period of time, ever 
talk to Mr. Berkson about those forgeries and unauthorized 
use of certificates? 

A During which period? 

Q During the period you worked at Packer, Wilbur. 


No. 


; MR. BRODSKY : Thank you. 
CROSS -EXAMINATION 
BY MR. ANOLIK. 
Q Mr. Gallentine, you have met me about a month or 
so ago, isn't that so? 


A Yes. 


Q That was during another proceeding in this 


matter; isn't that true? 
A Yes. 


Prior to that time we never knew each other, 
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Q Now, incidentally, you testified, I think, when 
Mr. Lowe was examining you -- I think it was Mr. Lowe, I'm 
not sure -- that at a former trial I asked you to remain 
around the courthouse. 

Do you remember that? 

A Yes. 

Q Thatwas pursuant to my request that you might ce 
used as a witness, isn't that so? 

A Yes. 

Q Now, Mr. Gallentine, is it not a fact that at 
Packer, Wilbur you were the cashier in a sense that you 
were the boss of that particular department; isn’t that 
true? 

A The back office operations, yes. 

Q Would you just explain to the jury what you mean 
by the back office operation? 

A The back office operations entail the daily 
receiving, delivering of securities, the recordkeeping, 
the bookkeeping, the accounting, of running the stock 
brokerage office. 


G And did youhave any special training in that 


I have an accounting background. I have some 
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accounting schooling. 
Q Now, Mr. Hyman was president of Packer, Wilbur; 
is that correct? 
A Yes. 
What was his first name, by the way? 
Wilbur. | 
Is that where the Packer, Wilbur came in? 
A I don't Know. 
Q But be that as it may, he is now in Spain, isn't 
that so? 
A I understand he is in Spain. 
Q And there came a time, did there not, that you 
were hired by Packer, Wilbur, isn't that so? 
A Yes. 


i 


@) And I believe that on prior occasions you weren't! 


quite sure whether it was '67, '66, ‘65, ‘64. What is : 


your present recollection as to when you were hired? 


A It would be '65, I believe ‘65 or ‘66. 


Now, did there come a time that you met Mr. 


Yes > 
When was the first time you met Mr. Rind? 
Shortly after I became employed with Packer, 


Wilbur. 
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Q Now, did you have authority to sign checks at 


Packer, Wilbur? 

A Yes. 

Q Who else had autority to sign checks at Packer, 
Wilbur? 

A Berkson and Mr. Hyman. 

Q id Mr. Rind have authority to s.gn any «hecks? 

A No. 

Q Did Mr. Rind have authority to sign anything on 
behalf of that company, as far as you know? 


A -- I mean he did not have authority, as far as 


Q As far as you know, he wasn't even an officer of 
the company, to the best of your knowledge; is that true? 
A At that time I don't know whether he was 
an officer. 
Q So your checks, your payroll checks were 
signed by Hr. Rind? 
A No. 
Q As a matter of fact, no checks were ever 
by Mr. Rind; isn't that true? 
A Right; for Packer, Wilbur & Company. 
Q Of course from Packer, Wilbur & Company. That's 


all we are talking about now is Packer, Wilbur & Company. 
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Did you know whether or not Mr. Rind was a man 

of independent means, if you know? 

A No. 

Q You knew that he was an officer of a number of 
other corporations, did you not? 

A Yes. 

Q As a matter of fact, he was quite an expert 
Sales; isn't that true? 

A Yes. 

Q He had the expertise in generating stock 
transactions; isn't that true? 

A Yes. 

Q When you testified that Mr. Rind came up with 
ideas of how and in what manner trades would be made, 
that was with a view toward stock transactions; isn't 
that true? 

A Yes. 

Q Now, did there come a time that Mr. Rind himself 
invested his own capital in this firm, he brought in fresh 


capital? de 


A I can't recall what he did bring in, but I believe 


he did bring in some money, but I don't recall what. 
Q He certainly invested his own money, didn't he? 


I'm not asking you for amounts. 
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A I believe he did. I can't say yes or no, but 
I believe he did invest some of his own money. 

Q Would your best recollection be that he lost 
the money he invested? 

A I don't understand what you mean by he lost money. 

Q Did anybody make moeny on this deal? The 
company went bankrupt, did it not? 

A That's true. 

Q Now, you were talking primarily before about 
your duties as the cashier of Packer, Wilbur. I believe 
you testified that there came a time that you had to 
make certain transactions and because you didn't have 
certain stock immediately available, you decided to sign 
customers' names to that stock without authorization; is 
that correct? 

A I decided? 

Q Well, it was decided. 

A It was decided, yes. 

MR. LOWE: “It was decided" is not an 
admissible answer. I move that be stricken. 


Q Did you in fact -- 


THE COURT: Are you withdrawing the question? 


MR. ANOLIK: Withdraw it. 


THE COURT: Strike the question and answer. 


SOUTHERN DIN RICT COURT REPORTERS, US COURTHtIsi 
BO FY SOUIARE NEW YORK NY — 79 -1020 


ra ja 23 *  Gallentine - cross 


BY MR. ANOLIK: 

Q Did you sign customer certificates without 
authorization? 

A Yes. 

0 You testified specifically about 10,000 shares 
of the common stock of Leasepac organization, do you 


remember that? 


As collateral for a $300,000 one-year loan? 


@) That was made by Euclid National Bank of 
Cleveland to Allegro Sound Studios and/or Theatre Systems 
Corporation; do you remember that? 

A Yes. * 

Q I show you Defendant's Exhibit A for identi- 
fication and ask you to read it *o yourself and then I will 
ask you some questions. 

A (Reading) 

Q Does that refresh your recollection where 
Mr. Rind was when this Leasepac matter was deviced? 

A He was with the firm. 

Wasn't he in Ohio, though? 
That I don't know. 


You don't know wiere he was, in other words; 
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is that your answer? 


A As far as I can remember, he was in the office. 


I mean he was in New York, let me say that. 


Q He was in New York? 

A In New York, yes. He was in and out of our 
office. He was working in the office, if that's what 
you are getting at. 

Q Didn't he go frequently to Ohio, if you know? 

A He spent some time out in Ohio, but here I can't 
say what period of time. At this particular period of 
time I don't know whether he was in Ohio or not. 

Q The period of time you said you discussed the 
fact that you needed certain stock with Mr. Rind, isn't it 
a fact you couldn't have discussed it with him because he 
was in Chio? 

A No, I wouldn't say that. +7-ant? 

MR. ANOLIK: I will offer this in evidence 
at this time, your Honor. 

MR. LOWE: May I see it? 

MR. ANOLIK: Yes. 

(Pause) 

MR. LOWE: Objection. It is hearsay. 


THE COURT: Sustained. 
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BY MR. ANOLIK: 

Q Mr. Gallentine, did you have any conversation 
with Mr. Hyman concerning the Leasepac deal? 

A No. 

Q You never had a conversation with Mr. Iiyman 
coucerning the Leasepac deal? 

A Concerning this? 

Q Concerning the Leasepac transaction. 

MR. LOWE: Which Leasepac transaction? 

MR. ANOLIK: What we just mentioned before, 
the pledging or hypothecation of 10,000 shares of the 
common stock of Leasepac as collateral for a $300,000 one- 
year loan. 

A No, no. All I had to do with that was when 
Mr. Rind said he was going to negotiate a loan for the 
10,000 shares, to get up the 10,000 shares. That's all 
I know. 


(Continued on the next page) 
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Q You never told Mr. Hyma:, the president of this 
company, about this? 

A No, I didn't, no. 

Q You never told Mr. werkson about it? 

A No, becaus? has nothing to do with making the 
loan. This was Mr. Rind. Mr. Rind was making the ‘oan. 
It was between them, not -- I only handled the physical 
securities for the 10 thousand shares. 

Q other words, you never at any time discussed 
what you had allegedly done with respect to Leasepac with 
either Mr. Hyman or Mr. Berkson or with anyone else excert 
Mr. Rind, is that right? 

A Yes, th.t's right. 

Q Mr. Rind wasn't an officer of this company, 
was he? 

A No, but he was negotiating the loan. He was 
negotiating this loan using the 10 thousand shares. 

Q But the point is, he had no authority to direct 
you to do anything, isn't that so? 

A No, I wouldn't say thathe didn't have any 
authority. At this time he was the one who was handling 


the financial work or the daily cash -- our daily cash 


position. He was the one who was more or less working up 


the trades, he was working at gathering, at making enough 
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cach available. 

Now, this was one instance, this was the first in- 
stance. 

Q You mean he was trying to find means whereby 


the company can stay in business? 


A Yes, that's right. That's what I said all along 


Q Now, you don't think Mr. Hyman was interested 
in staying in business? 

A I didn't say that, but between Mr. Rind and 
Mr. Hyman there must have been some discussion. 

Q You don't know of any discussions? 

A No, I don't know of any discussions. 
Q Do you know if Mr. Hyman told Mr. Rind that the 
Leasepac Corporation stock was in possession of the company? 
A At this time we had a trading position in 
excess of 10 thousand shares. eng 

Q As a matter of fact, if Mr. Rind had, looked at 
the trading position at that time of Packer, Wilbur he. 
would have seen that you had more than 19 thousand shares 
of Leasepac in your possession, isn't that true, or at 
least on the books? ae Se 

A The books and records reflected our trading 
position that Packer, Wilbur owned. We may not. necessarily 


have had physically in our possession 10 thousand shares. 
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But they owned more than 10 thousand shares? 


A Yes, we did own more than 10 thousand shares. 

Q And isn't it a fact that what happened here is 
that Mr. Rind had told you that this was a transaction 
which he arranged, and he said, well, effectuate it; that's 
about all he said, isn't that true? 

A Yes, but I have explained to him that we 
have the 10 thousand shares. 


Q He never told you to forge any certificates, 


A He said to get the 10 thousand shares, yes. 
I told him we were going to have to use customer securities, 
yes. 

Q You told him -- you said it was understood; 
isn't that what you said before? 

A I think that was in relation to somthing else. 
That was in relation to our overali feeling of staying in 
business. awe ta Sa 

Q Mr. Rind specifically never tcld you to do 
anything improper, did he? 

A Yes, he said that we had to get up the -- that 
we had to get up the 10 thousand shares; that I had to go 
ahead and use the customer securities. 


Q You are saying Mr. Rind told you that? 
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Yes, he told me to go ahead and do it, yes. 

Q You testified at a prior time in this trial, 
page 136 -- a prior occasion, not in this trial --: 

*9 As a matter of fact, you testified" -- meaning 
you -- "I think, when Mr. Lowe, the United States Attorney, 
was questioning you, that you really never had any specific 
conversations with Mr. Rind about saying this; he merely 
said that this is the matter on which we have to try to 
raise some money, put together the stock, or whatever is 
necessary, and let's effectuate a sale; isn't that so? 


"A This is the way it came about, yes. 


"Q So th. t there wasn't any situation where he said, 


"Now, look, I want you to forge this or do that," or any- 
thing of that sort, isn't that so? 
"A That's true. It was taken for granted. We 
in a cash bind or in a cash -- in an overdraft situa- 
and it was a means that was necessary in order to ful- 
this trade, to make this delivery. 
"Q You took it for granted, is that correct? You 
it for granted, isn't that so? 
PA Well, yes." 


Did you give those answers to those questions? 


A Yes, that's in regards to the other transaction, | 


but this particular trade -- this particular loan or this 
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situation of getting up the 10 thousand for this loan, this 


had to be done only with the use of the customers’ securities 


which he knew about. - 

Q You mean which you say he knew about?. 

A Yes, because I had told him. 

Q Will youtell us the exact words you said to him 
and he said to you? 

A I couldn't say, I couldn't give you the exact 

Q As a matter of fact, you never in all of your 
testimony prior to prior trial here ever said that he told 
you to forge certificates or to sign customers’ names 

A Right -- 

Q Just a moment. It was for the first time 
this trial -- the former one took place in May -- the 
time that you ever brought that up, isn't that _true?_ 

A Yes, that's true, yes, you're right. .. 

Q Now, let me ask you this: You made a bargain 
with the United States Attorney's office, isn't-that true? 

A - Yes, 

Q You decided to plead guilty to one count of a 
10-count indictment, isn't that true? 

A Yes. 


But isn't it a fact that long prior to any plea 
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of guilty that you took, you already had been told by 
Mr. Lowe that if you cooperated, this is what would happen; 
you would be permitted to plead guilty to one count of a 
10-count indictment and you would not be prosecuted on the 
other counts? 
A No. 
Q Didn't Mr. Lowe tell you that way in advance? 
A No. 


Q You mean that came as a big surprise after you 


were indicted? 

A Yes. 

Q But you testified at the grand jury session 
as a result of which the indictment came to pass, isn't 
that true? 


A Yes. oe 


Q Do you understand tise question? In. other words, 


you testified in front of the grand jury, isn't that so? 
A Right. e be: 
Q As a result of your testimony in part an indict-_ 
ment came down in this case, isn't that true? 
A That's right. einins 
Q Are you telling this Court and jury that you 
agreed to testify and actually did testify without knowing 


what your deal was with the U.S. Attorney? 
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Yes, that's right. 
Sight unseen you did that? 
Yes, that's right. 
Were you represented by a lawyer? 
No. 
Q And you therefore relied upon the United States 


Attorney to just decide after you were already indicted, 


after you had already incriminated yourself up to your neck-- 


yourself I'm talking about -- that he bestow upon you a 
present of saying, "Well, I'm going to dismiss nine of these 
10 counts because you're such a nice fellow"; is that true? 


A No, I didn't realize just exactly what the 


situation was. 

Q You are saying that when you testified in that 
grand jury you had no understanding from Mr. Lowe that 
he made no promises to you, and it was only after you had 
fully incriminated yourself that you admitted that you had 
forged customer securities all over the lot, that after all 
that was already down in black and white, and you were a 
dead duck, so to speak, as far as the case was concerned, 
that he then said, “Well, you know, I'm going to dismiss 
at least nine of these 10 counts"; is that what he said 
to you? Right? Is that what you are telling this Court, 


in effect? 
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A Yes, 

Q Mr.Lowe never told you, therefore, before you 
were indicted if you agree to cooperate, that if ee agree 
to cooperate truthfully, that nine of the 10 counts would 
be dismissed? 

A That's right. 

Q Didn't he tell you -- 

A We didn't have the indictment then. We didn't 
know how many counts -- I didn't know how many counts were 
coming down. 

Q Don't you think Mr. Lowe had an idea of what 
his investigation was all about? 

A That's for sure. 

Q Don't you think he knew the manner in which it 
would be presented to the grand jury? 


A Of course. I didn't -- 


Q Wasn't he able to discuss with you what the 


charges were, what they were investigating? 


owe «© — 


A He may have mentioned the charges, I don’t 
just really remember. That part I don't recall at all. 

Q That is much more recent than what happened 
back in 1970 with Mr. Rind, isn't it? 

A That's right. 


Q So this you can't remember. Something affecting 
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your own personal liberty you can't remember, is that 
correct? 

A That's right. 

Q As a matter of fact, weren't you told by 
Mr. Lowe that he wanted truthful testimony from you or he 
didn't want your testimony at all, isn't that true? 

A No, he didn't mention anything like that, no. 

Q Never told you to tell the truth? 

A Oh, of course, sure, he always mentioned to tell 
the truth, certainly. 

Q And isn't it a fact that you have told several 
different stories in these proceedings? 

A No, only two. 


Pardon me? 


Q 
A Two. 
Q 


Only two different stories you told? 

A Yes -- well, I changed my testimony from the 
grand jury to here, that's right. 

Q As a matter of fact, you testified before earlier 
today that your grand jury testimony was inaccurate, isn't 
that true? 

A Yes. 


Q And you say it was inaccurate because Mr. Lowe 


confused you, isn't that true; is that what you're saying? 
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A No, I didn't say he confused me, no; I'm just 
saying I was confused in relating to the time period, yes. 

Q But you did say that you told Mr. Lowe subse- 
quently that you had not testifiea truthfully in the grand 
jury, is that correct; in words or substance you told him 
that? 

A I don't know -- 

Q You don't remember? 

A You're asking me an awful lot of -- I just don't 
follow you at all, what you are getting at. 

Q That's my job here. 

A I know, I know. 

Q Isn't it a fact that you have to produce some 
victim in order to try to get a good deal for yourself, 
isn’t that true; that if you don't cooperate with the govern- 
ment by giving them someone's head to hang it's going to be 
tougher on you; isn't that true? 


A I really don't know. 


Q You mean no one ever told you that? 


No. - 
Q As a matter of fact, Mr. Hyman is in Spain so 
you can't do much to him; isn't that true? 
A I am not trying to do anything to anybody. 


Q Did you ever have any employment from Mr. Rind 
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at ali? 
A No. 
Q Did Mr. Rind ever give you any money? 
No. 


After you left Packer, Wilbur did Mr. Rind give 


ever see Mr. Rind after you left Packer, 
Wilbur? 


A I think maybe once or twice. 


Q Once or twice in all those years, isn't that so? 


A Yes. 
Q And, as a matter of fact, Mr. Rind couldn't even 
sign a check for a postal card in that firm, isn't that true? 
A Right. 
Q He couldn't draw out any money at all, could he? 
A Right. 
He couldn't hire anyone, could he? 
I wouldn't say that. 
Q Well, he couldn't sign any documents, could he? 
A He could have -- if you want to say he could 
have hired somebody, yes, he could have hired a secretary 
if he wanted, yes. 


Q As a matter of fact -- you mear with his own 
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Q He couldn't have drawn a check to pay her? 

A But she would have been an employee of the firm. 
I mean, as long as you're saying he is hiring somebody, 
he wouldn't have hired anybody -- he could have asked me 
to give a job to somebody, certainly. 

Q He could have asked? 

A Yes. 

Q But could he have written out a check to pay 


her salary? 


A No, not from Packer, Wilbur, no. 
Q As a matter of fact, he did have a secretary 
at Packer, Wilbur, didn't he? 


A Yes, which Packer, Wilbur paid the salary for. 


Q Do you know what her name was? 


Linda, I believe. 

Was it Sussman? 

Cangemi, I believe. 

All right, Cangemi, but she is married since 
Yes. 

Do you know her name to be Sussman now? 


Yes. 
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Do you know if she testified here? 
Yes, I met her yesterday. 
That was his secretary, is that true? 

A Yes. 

Q Do you think she knew perhaps more about his 
working conditions than you did? 

A His working . dlitions? 

Q Yes. 

A Possibly. 

Q Let me ask you this: You said that you discussed 
with Mr. Rind when the bank called up in the morning that 
there was a hort cash position as to what to do to generate 
cash, .s that true? 


A No, I told him how much we needed, that's all 


You told him that in the morning, isn't that 


A Yes. 


Q And, as a matter of fact, the banks would call 


you in the morning; they wouldn't wait until 3:00 o'clock 


in the afternoon, would they? 
A They would call us sometime about 9:30, 10:00 
o'clock. 


Q About 10:00 o'clock in the morning? 
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A Yes, sometime before noon. 

Q And you would tell him immediately about that, 
isn't that right? 

A Yes. 

Q Because you had to delivery certified funds to 
the bank, isn't that so? 

A No. 

Q You had to deliver funds? 

A Yes, but they didn't have to be certified; they 
would give us immediate credit on collectable funds. 

Q Well, they were supposed to be collectable funds, 
let me put it that way? 

A Yes. 

Q At least collectable funds, isn't that true? 

A Yes. 

Q Were yo’ aware of the fact that Miss Sussman or 


Miss Cangemi, her former name, testified under oath in this 


courtroom that she was his secretary; were you aware oi that 


fact? 

A That she testified? 

Q Yes. Did anybody ever tell you -- 

A No, nobody ever told me that she testified to 
anything. I didn't talk to anybody. 


Q Did anybody ever tell you that she testified in 
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this courtroom? 
No. 

Q If I were to tell su that her testimony under 
oath yesterday was that he never came into that office be- 
fore noon, what would your answer be to that? 

A My answer to that is that I saw him, and he came 
in many times before 12:00 o'clock. Many times. 

Q That is your testimony? 

A Of course. 

Q In other words, you know more -- 

A Not always -- all right, there are any times 
he came in late, sure, but you can't say every time he came 
in. Many times. 

Q Do you know more about his comings and goings 
than his own secretary? 

A You have to remember, you have to take into 
consideration this time period of August and September, 
this is the time period we're concerned about. We are not 


concernec bout prior to that. Prior to that I know, yes, 


prior to that, three or four years before that, yes, he 


was out of the office more than he was in; but coming down 
to the crucial time period that we're talking about he was 
arcund all of the time. 


Q In the mornings? 
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All of the time. 

And that's your testimony? 
A Yes. 
Q In other words, Mrs. Sussman, if she said other- 

wise, would be a liar? 

A I don't know. 
Q If she said that she's a liar? 

MR. LOWE: I object to that. 


THE COURT: Sustained. 


I won't allow one witness to characterize another 


Q Now, your deal with Mr. Lowe permitted you to 
plead guilty to one count, isn't tha* true? 

A Yes. 

Q And you had a promise, therefore, that you 
wouldn't be prosecvted on the other counts, isn't chat so? 

A Yes. 

Q And you were also told at that time that your 
cooperation with the United States Attorney's office would 
be called to the attention of the sentencing Court at the 
time that you were actually sentenced, isn't that true? 

A Yes. 

Q You have not yet been sentenced, isn't that so? 

Yes. 


You cannot deliver Mr. Hyman; he is in Soain; 
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isn't that true? 
A What do you mean I can't deliver? 
Q Mr. Hyman is not on trial here, isn't that so? 
A Right. 
Q You have said that Mr. Berkson had nothing to 
do with this case, isn't that true? 
A I don't believe I mentioned anything -- 
Q You said Mr. Berkson had nothing to do with any 
criminality in this case; you said that, didn't you? 
A Yes. 
Q So the only one left to you is Mr. Rind, isn't 
that so? 
A It isn't. 
Q It isn't a fact that Mr. Rind is really the only. 
fall guy you can now hold to save your own neck with? 
A No. 
MR. LOWE: I cbject. That is argumentative. 
THE COURT: Yes, it is. Sustained. 
Q - Mr. Gallentine, Mr. Rind was primarily a sales- 
man, isn't that true? pS : er 
MR. LOWE: I think that was asked and answered. 
THE COURT: I think it has been. I think we 


have covered the ground before. 
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to going into another area. 
THE COURT: How long are you going to continue 
on? I have two lawyers who have been waiting here since -- 
MR. ANOLIK: I will probably be another ten 
minutes or so. 
Do you want me to continue? 
THE COURT: Go ahead. 
Q Mr. Gallentine, the #unction of Mr. Rind did 
not include signing any documents for the firm, isn't that 
true? 


THE COURT: Oh, sustained. 


Mr. Anolik, this has been gone over so many 
times. He doesn't cash checks; he is nothing but a sales- 


man. 


MR.ANOLIK: That's true. Fine. 


Did he ever submit reports to the SEC? 


No. 
Who submitted those reports? 
A Mr. Hyman. 
“Q “As a matter of fact, Mr. Hyman was an accountant, 
was he not? 
A Yes. He was a CPA. 


Q Wasn't he ultimately the person that was 


sponsible for everything in this firm? 
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A Yes. 

Q And is it your testimony that you never told 
him abuut any of your transactions with respect to snowmen? 
securities? 

A He knew about Mr. Block's because he's the one 
who told me to use Mr. Biock's stock. 

Q And, as a matter of fact, with Mr. Block you 
used the securities there because Mr. Hyman told you to use 
them, isn't that true? 

A Yes. 

Q And wasn't that exactly the same thing that 
happened with Leasepac, that Mr. Hyman told you to use that 
stock? 
| 


A No, no, no. 


Q Do you know whether or not Mr. Hyman ever executec: 
an affidavit to that effect? Do you know? 

A No, I don't remember -- if he issued an affidavit 
that we use customer stock? 

Q Let me rerhrase the question: 

Did Mr. Hyman also tell you you could use the Leasepac 


stock, the 10 thousand shares for the loan, and do whatever 


you had to do to get that stock? 


A Yes, yes, thatis true. Mr. Hyman, he had in- 


formed me that Maurice was going to negotiate a loan, yes. 
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Q And all Maurice Rind did was negotiate a loan, 
isn't that true? 

A He took the stock, but I had informed him that 
we needed -- that we had to use some customer stoch. 

Q But you had a lot of customer stock in street 
names, didn't you? 

A Yes, we had. 

Q You had stock powers -- 

A In order to get up this 10 thousand shares we 


had to use some of customer stock registered in their name, 


because we didn't have 10 thousand shares in our own name 
or street name. 

Q But that's what you are saying now, right? 

A That's what I said -- 


Q You never said that in the grand jury; you never 


said that prior to tnis trail, isn't that true? 

A No, I think that has been my statement all along. 

Q Does it appear in any of your written Statements 
anyplace? 

‘A "I don't know. 

Q As a matter of fact, in the last trial wasn't 
there a concession -- 

MR. LOWE: Not on that subject. 


MR. ANOLIK: I will rephrase the question: 
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Q Do you know of anyplace else where you ever 

said that prior to this trial? 
MR. LOWE: Said what? 

Q Said that Mr.Rind specifically told -- was 
specifically told that you had to use stock that was not 
in the street name, that was not under any power of attorney 
but that was registered in customers’ names? 

A Yes, I said that before. 

Q Were those ific words used? 

A I can't say whether the specific words, but the 
general, the thought, the general icza is there, yes. 

Q Isn't it a fact that in all of yur testimony 
previous to this trial, the trial that started last time, 
that the first time that you ever mentioned anything of 
that sort was during this trial? 

A I don't know. 


MR. ANOLIK: I have no further questions. 


THE COURT: We will suspend at this time until 


Please don't discuss the case in the meantime. 


(Recess of lunch until 2:15.) 
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(In open court - jury present) 

JAMES ENTINE, 
REDIRECT EXAMINATION (Continued) 
BY MR. LOWE: 

Q Mr. Gallentine, ywu were asked about Mr. Hyman. 
What was Mr. Hyman's prima.y function at Packer, Wilbur 
during the last six months of the firm's existence? 

A His primary function was floor broker on the 
National Stock Exchange. 

Q What does that mean? 

A Packer, Wilbur was a member of the National Stock 
Exchange, and he was the trader on the floor of the National 
Stock Exchange, trading for the account of Packer, Wilbur. 


Q When you say on the floor of the National Stock 


Exchange, is that an actual physical place? 


.@) Yes. 
And was it away from Packer, Wilbur's office? 
A Yes. 
Q And was Mr. Hyman there during most of the 
business day? 
A Yes. 


Q Mr. Brodsky was asking you, Mr. Gallentine, about 
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some financial difficulties at A. J. Carno in 1974. 
Do you recall that? 

A Yes. 

Q And in response to some questions by Mr. Brodsky, 
you indicated that at A. J. Carno during their financial 
difficulties you did not engage in the forgery of customer 
securities or unauthorized use of customers' securities; 
is that right? 

A That is correct. 

And that was in 1974, right? 


A No, thatwas in 19 -- I believe December of ‘72 


and January of '73. ° pes 
ae 

Q When did A. J. Carno go out of business? 

A 1974. 

Q They went out of business as a result of their 
financial difficulties; right? 

A A capital problem. 

Q | And it was in 1974 that those difficulties came 
to a head? 

A Yes. Well, that's when they decided to cease 
doing business, yes. 


Q And,of course, you at that time had been caught 


for what you did at Packer, Wilbur, had you not? 


A I don't understand what you are getting at. 
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Q By the latter part of 1974, Mr. Gallentine, the 


activities in which you engaged at Packer, Wilbur & Company 


had been -- you knew that they were well-known by the 
authorities, right? 

A Yes. 

Q Now, there is something about what you said in 
response to questions by Mr. Brodsky that I'm not sure I 
understcod. 

I believe you testified that when you were in 
the grand jury you had confused the time when Berkson 
knew about the unauthorized use of customers' securities; 
is that right? 

A Yes. 

Is that what you said? 

Yes. I was confusing -- 

Is that what you said? 

A Yes, yes. 

Q Now, you also told Mr. Brodsky that the first 
time you told Mr. Berkson about that was when you found 
out about the investigation, which you said was in 1973; 
is that right? 

A R ght. 

Q And you said that you first found out about the 


investigation when you were called into the U. S. Attorney's 
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Office; is that right? 

A Yes. 

Q And you also told Mr. Brodsky that you had a 
number, maybe 15 trips to the U. S. Attorney's Office over 
a period of two or three months before you went in the 
grand jury; is that right? 

A Yes. 

Q So backing up from your grand jury testimony, 
you first learned about the investigation, accora...g to 
your testimony, two or three months before your grand 
jury testimony? 

A Whatever it was that I first went -- was called 
into the office, yes. 

Q And when you testified in the grand , ry that 
Mr. Berkson was aware of the unauthorized use of customers' 


securities because you had told him about it, you were 


confused in your mind, you are telling us, and you were 


thinking of sometime two or three months before the grand 


jury appearance that youhad told him about it; is that 
your testimony? 

A Yes, it's during that time, just afte my first 
called into the U. S. Attorney's Office, yes, during that 
period of time, yes. 


Q That's what you are telling us now is the tirst 
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time you told Mr. Berkson about it? 

A Yes. 

Q And is it your testimony that you thought that 
is what you were being asked about when you were in the 
grand jury? 

A My answer to the question was in response to 
that -- I can't say. 

Q well, the questions to you in the grand jury 
re’ated, did they not, to the period of time that you were 
actively working at Packer, Wilbur? 

A That's true, but my answer was in relation to the 


time riod prior to that. 


Q Prior to what? 

A Prior to the grand jury. 

(@) In other words, you figured because you told 
Mr. Berkson two or three months before you went in the 
grand jury, that that was an appropriate answer to give 
to a question that dealt with two or three years be fore 


you went to the grand jury; is that right? 


A I didn't really rationalize it, no. 


Q Isn't it a fact, Mr. Gallentine, that what you 
are doing right now is rationalizing? 
A I am t-ying to rationalize it, that's right. 


Something I didn't do before. 
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Q You are trying desperately, are you not, to 
rationalize an apparent conflict between your testimony 
in the grand jury and your testimony at this trial; isn't 
that correct? 
MR. BRODSKY: I object, your Honor. 
THE COURT: Well, it's his own term. I assume 
he understands it. 
Objection overruled. 
Q What is your answer, Mr. Gallentine? 
A I am trying to get through to you and the jury 
and everyone present the reasoning behind my statements 
at the grand jury. 


Q Are you concerned, Mr. Gallentine, that having 


given two totally different answers under oath you might 


be subject to prosecution for perjury? 

A Yes. 

Q In any event, Mr. Gallentine, you testified this 
morning that within a short period of time after 
receiving the Leasepac stock dividend you told Mr. Berkson 
about the fact that because some of the customers' stock 
had been used, those customers might not get their 
dividend? Did you say that this morning? 

Q Then on cross-examination this morning you 


changed that answer, or at least appeared to. Did you 
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intend to do that? 


A No. 


MR, BRODSKY: Objection, your llonor. 


THE COURT: Well, he has answered, I will 


allow it to stand. 


re) When did that conversation about the dividend 


take place? 


) A Well, as I recall, as I said before, sometime 


vithin, say, two or three weeks after the dividend was 


received and I was working up the dividend schedule. 
12 | Q So that, Mr. Gallentine, your testimony to the 
effect that the first time you told Berkson about the 


14 | unauthorized use of customers' securities was after you 


learned about the investigation is incorrect, isn't it? 


16 MR. BRODKSY: I object to that, your Honor. 


THE COURT: I will allow it. I wouldn't state 


the reason, but I will allow it. ene+:: 


Do you understand theimport of his .guestion? 


No. 


THE WITNESS: 

21 THE COURT: Let me see if I can get it through 
to you. se 

There is an Exhibit 1-C which was introduced 


and there was an Exhibit 27 introduced which showed that 


there were stock documents on certain shares which were 
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eventually sent to the Irving Trust Company. 

Do you remember the Irving Trust Company 
situation? 

THE WITNESS: Yes. 

THE COURT: You said that that happened on 
September 11, 1970, because you looked at the certificate. 
Do you want to look at it, 27-A? 


THE WITNESS: You are talking about the Leasepac, 


THE COURT: Show him that certificate, 27-A. 

(Pause) 

MR. LOWE: I believe it is 27, your Honor, a 
letter. 

THE COURT: They are both letters, 27 and 27-A. 

MR. LOWE: 27-A is a record from the bank 
showing the issuance of the stock, 

THE COURT: Now, that shows September 11, 
1970, doesn't it? Guess 


THE WITNESS: Yes. 


THE COURT: Then you answered right after that, 


when did you speak to Berkson the next time, and you said 
two, three oc fcir weeks later. ie 
THE WITNESS: ] understand. 


THE COURT: What he saying to you is: today you 
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said that was after the eovent. When you previously testi- 
fied, you said it was in 1970. That's what he is trying 


to find out from you. 


THE WITNESS: That's true. 


Now, the discussion of the forgery of the 
securities was done just after or shortly after my first 
visit to your office. That's what I'm getting at. 

Maybe that's what it is. 

@) So you are «elling us now that you told Mr. 
Berkson that the customers' stock was being used as early 
as 1970? 

A Had been used, but I didn't say how or getting 
into any details as to how it was used or why or anything 
else. That's what I'm getting at. 

The detail of the forging of the stock powers 
was done right after I went to your office the first time. 

9) And that was some two or three months befor 
Jui.e of 1973? 

A Whatever. I don't recall how long it was. 

It might have been six months. I don't know. You have 
the records. I don't. 


Q Well, you said earlier it was two or three 


I don't know how many months. I can't remember 
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the time period. Like I say, I don't know when the 
first time I came to your office was, how long tefu:= the 
grand jury visit. 

Q But it was at that point that you first 
told Mr. Berkson about the forgery part of the story? 

A Yes, at that period of time. 

Q What did Mr. Berkson say to you when you told 
him about it? 

A He didn't really say anything about it. 
He just accepted what I told him, what I explained to him, 
and he just accepted it. That's all. What is there to 


say? 


I'll ask the questions, Mr. Gallentine. 


I'm sorry. 
Did he express any feeling about it? 
MR. BRODSKY: I object to that, your Honor. 
THE COURT: I will allow it. 
A- I don't recall. 
Q And it was you who asked him whether it wait 
be a problem for you to continue working at Carno? 
A I believe I esked him, yes. 
Q What did he tell you about that? 


A He just said he would see about it, that's all. 


—_ er = mee a ee 


Fe 


Because at thatt me we had --_ 
a 


SOUTHERN DOIRICT COURT REPORTERS, US. COURTHOUS 
FOLEY SQUARE, NEW YORK =~ = 791-1020 


ae 


202 
Gallentine - redirect 


Q Don't tell me “because." Just tell me wnat 
he said, if anything. 


I don't recall what he said. 


ee 


He certainly did say, "You're fired," did he? 


No. 
De you ever recall being called into the SEC? 
A From which case? 
Q Having to do with thesame subject matter as 
you are here on? 
A I don't really remember if I was up to the SEC 
or not for Packer, Wilbur. 
Q By the way, you mentioned something about Packer, 
Wilbur having some Leasepac warrants. 
A Yes. 
Q Could you tell the jury what a warrant is? 
A A warrant is the right to purchase a stock at 
a given price over or through a certain period of time. 
Q And you have to sae iene to exercise the 
warrant; is that right? 


A In most cases, yes. 


Q Well, how about the specific case of the Leasepac | 


warrants held by Packer, Wilbur? Did they require money 


to be exercised? 


A I don't know the stipulations on the warrants. 


SOUTHERN OIStTRICT COURT REPORTERS, U.S. COURTS 
FOLEY SQUARE. NiiW YORK. N.Y. — 791-t020 


rd ja 12 Gallentine - redirect 

Q In your experience is that usually the case, 
that money is required to exercise a warrant? 

A Yes. 

Q Now, you testified that you came to my office 
approximately fifteen times before you went into the 
grand jury to testify in the grand jury; is that your 
best recollection of how many times it was? 

A Like I say, I don't remember how many times it 
was. If you want a definite figure, I couldn't give you 
a definite figure, because I didn't keep score. 

Q Well, all I'm asking you for is your best 
recollection of how many times. 

A I don't know how many times. I tried to tell 
him but he wants a figure. I don't know how many times. 


You know as well as I. Can you remember how 


many times I was in there? I can't. 
its 
Q Mr. Gallentine, I'm asking the questions. You 
siec (sc. 
just answer them. 


Is the answer you have no idea how many times 


you were there? 
~~ thie 


A The idea I have is that it was many times, many 


Q And there is no number that you can put to that, 


Views 6 


is there? 


SOUTHERN DISTRICT COURT REPORTERS, US. COURTHOU 


e ¢) 


9 
_ 


eg £& 8S B 


rd ja 13 Ga 
A No. Over fi 


it that way, over five t 
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. . ! 
ve. Let's say over five times. Mak 


imes. 


Q How much of the time you were in my office was 


spent talking to me? 


A Percentagewise? 

Q If you can do it that way, sure. | 

A Most of the time was spent with Mr. Soffler. | 

Q Doing what? 

A Going over the books and records. : 

Q Now, the last thing I want to ask you about is . 
this: You testified that when you came into my office 


you told me that Mr. Ber 
what had been going on, 
I would like 

memory being what it is 
4 I don't know 

Q When did me 

Mr. Berkson didn't know 
you were engaged in, in 


stock at Packer, Wilbur? 


ksor. didn't know anything about 


you to do the best you can with your) 
and tell me just when that happened. 
what you mean. 

tell me for the first time that 
anything agi the illegal activities 


connection with the customers' 


A I told that -~ I told that to you the very f.rst 


time you asked that question. 


Q When was that? ghee ton a 


A I don't recal 


1 exactly when ic was. 
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Who was there when it happened? 

A I believe Mr. Soffler, because Mr. Soffler was 
in his office with us most of the time. 

Q As a matter of fact, was there ever a time 
when he wasn't there? 

A No. He left the room occasionally for a few 
moments, but that's all. 

Q There came a time, Mr. Gallentine, did there not, 
when you came into my office, read a transcript of your 
testimony before the grand jury, and then came and told me 
there were parts of it that were inaccurate; is that correct? 

A Yes. 

Q That was the day after you had a meeting with 
Mr. Berkson's attorney, was it not? 

A Shortly after that, I believe, yes. 

Q It was the next day, wasn't it? 

A I don't remember if it was the next day or not. 
That I don't recall. 

Q Well, how much time elapsed between the time 
you met with Mr. Berkson's attorney and the time you came to 
my office to read your grand jury testimony? 

A It was a short period of time. 

Q Very short, was it not? 


Yes. 
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Q It was less than 24 hours, wasn't it? 

A Like I say, I don't remember if it was the next 
day or the day after. This I do not recall. 

Q Prior to thatmeeting you had with Mr. Berkson's 
attorney,you had been in my office to read your grand jury 
testimony hadn't you? 

A Yes, yes, that's right. 

Q And on that occasion you didn't tell me anything 
about it being inaccurate, did you? 

A No, I didn't. 

Q It was only after you met with Mr. Berkson's 
attorney that you did that, right? 


A That's the way the succession of events followed, 


Q And when you met with Mr. Berkson's attorney, 
you signed a piece of paper, didn't you? 

A No, no. 

Q Did there come a time when you sianed a piece of 
paper having to do with this case that was given to you by 
either Mr. Berkson or Mr. Berkson's attorney? 

A Yes. 


Q When was that? 


A That was sometime ago. Over a year ago. I don’t 


know if there is a date on it or not. 
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MR. LOWE: I would like to have this document 


marked Government's Exhibit 43 for identification, please. 


(Government's Exhibit 43 is marked for 
identification.) 
BY MR. LOWE: 
Q I would like you to take a look at the last page 
of Government's Exhibit 43 for identification. 
Is that your signature? 
Yes. 


(Continued on next page) 
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Q Look just below your signature. Have you read 
what is below your signature? 
A Yes. 
Q Having read it does that refresh your recollec- 
tion as to when you signed the piece of paper? 


A All I can go by is the date. It says December 


Q That was somewhat less than a year ago, was 
it not? 
A Yes. December 1975 is five months ago. 
Q When did you, for the first time, tell Mr. Berk- 
son what was in your grand jury testimony? 
MR. BRODSKY: If ever. 
THE COURT: If ever. i 
A I don't remember when I first told him that. 
Q Did you ever tell him what was in your grand 
jury testimony? 


A I don't recall. I don't recall mentioning it 


Did you ever tell -- 
Pardon? 
Q Are you telling us that you don't recall ever 


telling Mr. Berkson about what you said in the gand jury? 


i 
A That's right, I don't recall ever mentioning it. 
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Q Did you tell Mr. Berkson that you had been in 
the grand jury? 
A Yes, I had mentioned to him that I had been 
called down to the grand jury, yes. 
Q Didn't Mr. Berkson ask you on any occasion what 
you said in the grand jury? 
A No, he didn't. 
MR. LOWE: J will offer Exhibit 43 in evidence. 
MR. BRODSKY: No objection. 
MR. ANOLIK: No objection. 
(Government's Exhibit 43 for Identificatior 
received in Evidence.) 


This document is, in fact, an affidavit, is it 


Yes, that's true. 
Without reading the affidavit in decail, the 
sum and substance of it is, is it not: "“I, James Gallentine, 
hereby swear that . bert Berkson knew nothing about nothing,“ 
Isn't that about what it says? 


A No. It says he knew nothing abovt the use 


of the customers' securities at the time that they were used. 


Q Did you at any time prior to the proceedings 
that took place in May tell any representative of the 


government about that document? 
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Q When you aden ante document, 
were yu aware that it was contradictory to 
that you had given before the grand jury? 

A No. 

Q Was that because you could not 
you had said before the grand jury? 

A Right. 

Q The next time after you signed 
you read your grand jury testimony did you 


you have signed this document? 


Mr. Gallentine, 


the testimony 


remember what 


this document that 


remember that 


A No, I didn't remember this document until 


Mr. Brodsky had shown it to me. 


Q Do you have a very convenient memory? 


MR. BRODSKY: Objection, your Honor. 


THE COURT: The wmneteen is kind of amorphous. 


Q well, let me put it to you this way, Mr. Gallen- 


tine: Is it a fact that you remember what 


on any: given occasion and nothing else? 


suhee your purpose 


MR. BRODSKY: Objection, your Honor. 


No, I wouldn't say that. 


No, I don't suppose you would say that. 


MR. LOWE: I have no further questions. 
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RECROSS~-EXAMINATION 
BY MR. BRODSKY: 

Q Mr. Gallentine, the first time you ever met me 
was sometime a week or so before this proceeding there was 
some testimony about in May, is that correct? 

A Yes. 

Q That would have been, to the best of your recol- 
lection, the first or second week in April, 1976? 

A It would be around that time. 


Q And you and I never met before that time, did 


A No. 

Q And this affidavit, Exhibit 43, is dated December 
18, 1975, some four or five months before that, right? 

A Yes. 

Q Now, when I met with you, Mr. Gallentine, it 
was in your attorney s effice, is that right? “ee. 


‘ 


A Yes. ie¢ yous 


Q His name is Fred Hafetz, is that right? 


A Yes. 


Q And you and I talked and he was present all 


the time, was he not? 
A Yes. 


Q And I asked you to tell me what you knew about 
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Mr. Berkson's participation at Packer, Wilbur, if anything, 
isn't that correct? 

A Yes, that's true. 


Q And I asked you to tell me the truth, did I 


A Yes. 


Q And you told me at that time that Mr. Berkson, 


at least as far as you knew, never knew about any forgeries 


and any unauthorized use of customers' securities, isn't 
that -orrect? 

A Yes, at the time that they were used, that's 
right. 

Q And the entire conversation that you and I had 
at that time in the presence of your attorney, Mr. Hafetz, 


lasted about 15 minutes, did it not? 


A It was a short time. 
MR. BRODSKY: Your Honor, may I read tiie affidavi: 


to the jury? 


MR. LOWE: No objectior. 


THE COURT: Go ahead. 
MR. BRODSKY: This is an affidavit of James 
Gallentine dated December 18, 1975 (reading Government's 


Exhibit 43 in Evidence to the jury). 


MR BRODSKY: Then it says on the bottom: 
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"Sworn before me this 18th day of December, 1975, Michael 
D. Giovanni, Notary Public." 


BY MR. BRODSKY: 


Q You recall signing the affidavit on that day 


before a notary public, do you not? —_ 


—_ 


re 
in 


A Yes. 

Q Now, Mr. Gallentine, you also recall reading 
each page before you signed the affidavit, did you not? 

A Yes. 

Q And initialing each page in several different 
places before you signed the affidavit? 

A Yes. 


Q Andall of these initials on Exhibit 43 are 


yours, are they not? 
A Yes. 
Q And the affidavit is true to the best of your 
knowledge, you said here today, is it not? 
A . -Y¥es. 
BY THE COURT: 
Q Did you listen carefully to what he read? 
Yes.- 
You heard the whole thing? 
Yes. 


When did you testiiy that you went to work for 
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this company here today? 
A In 1965 or 1966. 
Q Did you hear it said there November of 1964? 
A No, I didn't hear that, no. 
That's not accurate, is it? 
Pardon? In 1964? 
The affidavit is not accurate as to that, is it? 
A I would have to consult -- 
Q I am not asking whether you have to consult 
or you don't have to consult. ‘ou heard it read here in 
court, and I am telling you nv.’ that that affidavit, as 
I heard it read, said November of 1964. 
Now, is that accurate or isn't it? 
A The. it is inaccurate. To my recollection I 
Started in 1965 -- 1965. 
Q But you swore in that affidavit that you started 
in November of 1964. 
Then let me put another question to you: When you 


signed that affidavit had yeu already told Mr. Berkson, 


when y7. went to work for Carno, that you tad forged the 


certificates? 
No, that was afterwards. 


This is December of 1975. You told him after 
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A I told him in 1973 just prior to -- 

Q That's the point I'm getting at. Now, in this 
affidavit did you ever say anything about that? ite 

A No. | 

Q You said in this affidavit that you never told 
anything at any time? 

A Right, that's right. 


Q Well, that's not correct, then, is it? 


A That's right, that's not true. 


Q Were yo: told you could change any part of the 


affidavit if you found it to be incorrect? 
A When I was signing that I was referring tc the 


period of time, the same as I explained in all my testimony, 


s€ox 


I am referring to the time that the customers’ securities 


were used. 


Q Were you told that you could change any part 


of the affidavit if it didn't accord with your recollection 
es Geared Siadles When vo. 
of it? : 
Se as Berkso:, 
A No. 


Q Well, what were you told, just to sign it and 
initial it on every page? 

A I guess he asked me to read it and initial it 
233% ata 


and sign it, yes, as I read it, yes. 


THE COURT: Go ahead, Mr. Brodsky. 
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Q Well, you did read it before you signed it, 


wo 


did you not? 


A 
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Yes. 


B2 Q And after having read it, did you say at the 


lor) 


time that any portion of it was inaccurate? 


A No. 


ive) 


Q I mean, you didn't say, “Well, that part is 


inaccurate, I will change it," did you? 


A No. 
12 Q And you read it, you read it carefully, did 


you not? 


A Yes. 


15 Q And you signed it, is that correct? 


A Yes. 
17 Q And you made no objection at the vime to the 
effect that one or more points might be inaccurate, is 


that correct? 


That's true. 


A 


21 Q And in those statements in signing the affidavit 
you had in mind that you were -- 
MR. LOWE: I am going to object leading 


question about what he had in mind. 


gk fF 8 RB 


THE COURT: Yes. It did start off with a leading 
| 
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question. 


MR. BRODSKY: I thought this was cross-examina- 


THE COURT: It may be cross-examination, but 
I think in this area you are adopting him as your witness. 

MR. BRODSKY: Your Honor, I'm only asking a 
question about an affidavit -- 

THE COURT: But I will not allow a leading 
question even if it is cross-examination. I think that's 
within my discretion. 

MR. BRODSKY : It surely is, your Honor. 

THE COURT: Let him tell what the fact is rather 
than put it in a question. 

BY MR. BRODSKY: 

Q Well, in reading and executing the affidavit 
what period of time were you referring to? 

A I was referring to the period of time from 
August of 1973 through March of 1971. 

Q The period of time when -- 


When Packer, Wilbur was in business and -- 


Q I‘m sorry, you'll have to speak a little louder. , 
A 


When all of this took place. 
Q Okay. ; . 


Sometime before the first proceeding, or the proceeding 
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2 in May, you did visit Mr. Lowe, did you not? 
3 A Yes. 
4 Q And you did tell him, did you not, that your | 
5 grand jury testimony was inaccurate? 
6 |i A Yes. ' 
7 Q Now, there was some testimony about Mr. Hyman 
8 and his activity on the floor of -- was it the National 
9 : Stock Exchange? 
10 | A Yes, at that time, yes. ct 
1 : Q Packer, Wilbur had a direct telephone line to 
12 | Mr. Hyman's position on the floor of the Stock Exchange, 
13 did it not? 
14 | A I believe so, at the trading desk. 
15 : Q So that it was possible to get him on the tele- 
16 | phone lite:cily instantaneously, isn't that correct? 
17 
18 MR. BRODSKY: Thank you. I have no further 


19 questions. 
20 BY MR. ANOLIK: 


Q Mr. Gallentine, when you were talking. about the 


Leavsjc stock and the position of Packer, Wilbur in that 
stock, didn‘: they warrants that they could exercise in 


that stock? : = j 


Rg F BB RB 


A I was told that they had warrants, yes. 
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"Q Now, these were unregistered warrants, though, 
weren't they? 

A I don't know what they were -- I don't know the 
Status of the warrants. I was told that we had 10 thousand 
warrants that they were going to exercise; that's all I 
was told. 

Q But if the warrants were for unregistered stock-- 

A I don'c know what they were for. 

Q "eli, if you are obtain stock through unregistere 
warrants, you get unregistered stock, don't you? 

MR. LOWE: That ca ‘s for a legal conclusion. 
I don't think he is qualified. 
THE COURT: Sus... ined, unless you lay a founda- 
6% 

Q You dou't know whether shey were registered 

or unregistered, is that correct? 


PO Furciey 


A That's correct. St eae 


Q And you knew they had a positon in those warrants 


A I was told that they had warrants that could be 


exercised; this is what I «as told, I don't knnw: “* > - 
Q Who told you that? . - ser 
A Mr. Rind and Mr. Hyman. 
Together? 


No. 
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When? 
A Sometime during this period of August, September; 
I don't recall. 


me ask you this: Did you keep any notes 


I did not, no. 
me finish the question. 

Did you keep any notes as to conversetions in August 
or September of 1970? 

A No. 

Q You had no reason to keep notes, did you? 

A That's right. 

Q So you didn't make any independent notation of 
any conversations you had with Mr. Rind at that time, isn't 
that so? 

A That's right. 

Q Yet you state that you cannot recall conversa- 
tions you had with Mr. Lowe concerning your own. liberty; 
that you can't recollect, is that right? 

A That's right. 


Q Now, you were many times in the U.S. Attorney's 


office, you stated, with Mr. Lowe, is that right? 


A Yes. 


Q Many times?- 
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Yes. 
MR. ANOLIK: May I have this marked for identi- 
fication, your Honor. 
MR. LOWE: It is 350]. 
Q 3501 for Identification is your grand jury 
testimony? 
A Yes. 
Q You have read that before, have you not? 
A Yes. 
Q In the grand jury you were asked to tell every- 
thing you knew about this case, in effect, isn't that so? 
MR. LOWE: I will object to that, your Honor. 
He was asked questions. 
Q You were asked questions and you gave answers, 
is that right? 
A Yes. 


Q And you knew at that time that these. questions _ 


and answers were designed to inform the grand jury.of.certain’ 


events, isn't that true? 
AL That I know. 


Q Yes, you know you were there to ~- 


A I was there to answer questions, yes. 


Q Did you know that the grand jury had the power 


to indict? 
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Gallentine - recross 
Yes. 
You knew that, that was their function, isn't 
that true? 
A Yes. 
esta i grand jury testimony did you ever 
State anywhere in that entire testimony, or were you ever 
askeu, for that matter, about anything that Mr. Rind ever 
Said to you about forged securities, or where you told him 
that “You know, we have to use these securities and we have 
to sign the customers' names to them, and we don't have 
enough securities, so we have to use customers' securities?" 
Did you ever say that in your grand jury testimony? 
I don't believe so. 
You don't believe so? 
I don't: believe so. 
If I told you it was not there, would you accept 


wi 


A Yes. rrvoe! der: 


Q Mr. Gallentine, you stated that your sentence 


in this case has been adjourned, is that correct? 
A 
| 7 
Q Who told you that has been adjourned? 


THE COURT: Sustained. It is not proper recross. 


Nothing was said about this at the time. 
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MR. ANOLIK: I thought -- 
THE COURT: Nothing was said about an adjourn- 
ment that I'm aware of. 


MR. ANOLIK: He testified, as I recall -- 


THE COURT: It was brought out by you. 


MR.ANOLIK: No, by someone else. 

MR. BRODSKY: I did. 

THE COURT: All right, go ahead. But it seems 
to me everybody has covered this to a fare-thee-well. I 
don't know how’ many times you are going to go over this. 

Mk. ANOLIK: I never went over it. 

THE COURT: Well, go ahead, go over it. 

As a matter of fact, I take judicial notice that 
there is nobody that knows when that sentence was adjourned 
to because I am the judge that has it on June 7, and June 7th: 
hasn't come around, and nobody has appeared before me, and 
I know nothing as far as my own personal knowledge is con- 
cerned. My law clerk may know something about it. 

(Law clerk approaches the bench and confers with 
the Court.) 

THE COURT: I understand the Probation Office 
called and wanted something to be put over, and it is put 
over for that reason. It was not brought to my attention 


until just now. 
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Gallentine - recross 
MR. ANOLIK: That is all I wanted to get. 
THE COURT: But that is the probation people. 
MR. ANOLIK: All right. 


THE COURT: The Probation Office was informed 


MR. ANOLIK: Very well. 
BY MR. ANOLIK: 

QO Now, you also testified earlier that you didn't 
have an attorney, and yet you just recently said that when 
you signed Exhibit 43 that you were represented by an 
attorney by the name of Fred Hafetz, isn't that so? 

A Which is Exhibit 43? 

Q That is the affidavit that you gave. 

A No, I didn't have an attorney at that time. I 
only had an attorney, Mr. Hafetz, since a very short time. 

Q You mean -- | 


A Just prior, dust very recently. | 


Q So in all your negotiations with the United State! 


Attorney you had no attorney, is that right? 

A I had Mr. Hafetz just prior to the last, the 
previous trial. 

Q Well, let me ask you this: Would it be fair 
to say, though, that prior to your entry to the grand jury 


you had no attorney? 


— 
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A No, that's right, that's true. 
Q Can you tell me whether or not when you were 
Given your promi es or your representations by the qovern- 
ment, did you ever discuss that with an attorney? 


Yes. That was through Mr. Hafetz. 


Q You did discuss that with Mr. Hafetz? 
A Yes. 
Q And is that how the agreement was worked out 


between the government and you? 

A I believe so. 

Q So your testimony is that it was just very very 
recently that that occurred? 

A Yes. 

Q And you persist in your testimony, do you not, 
that prior to that time you never knew what your deal was 
going to be? 

A That's right. 

Q So it would be within the last few months that 
for the first time you found oui that the government was 
going to dismiss 9 out of 10 counts against you and that you 
would only be sentenced on one charge, is that riqht? 

A Yes, right. 

Q And that charge carries only a maximum of two 


years, isn't that riqht? 
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A Yes, I believe so. 

Q Did you also preneenr with pur attorney what you 

be expected to do by the government? 

A No. 

Q He never told you that? 

A He just -- yes, to cooperate with Mr. Lowe. 

Q And you have been cooperating with Mr. Lowe, is 
that your testimony? 

A Yes. 

MR.LOWE: I move that that be stricken. That 
calls for 4 conclusion. 

THE COURT: Yes .‘'1ll strixe it out. 

MR. ANOLIK: I have no further questions. 
REDIRECT EXAMINATION 
BY MR. LOWE: 

Q Mr. Gallentine, just to clear up scene of the 
dates, the indictment in this case was filed in June of 1975,' 
do you remember that? 

A I don't recall it. 


Q Last summer? 


esfar. =f 


A It was last summer sometime, that's right; I 


don't recall the exact date. 
Q Do you remember coming to court last summer in 


connection with the indictment? 
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I don't recall that I did come to court -- 


Q Take a look at this, which is a copy of it, an 


official copy cf the indictment. Take a '~-k at the eitetia | 


on the back cover and see whether thi + f 3” S your 
recollec ion as to whether you went t»> - «ast summer. 

A Yes, right. I don't remember -- I remember 
appearing in court -- exactly what date with Mr. Goldman. 

& Who is Mr. Goldman? 

A Mr. Hafetz' partner. 

Q So at least as early as lest summer you had a 
lawyer, righc? 

A Yes, that's right, yes. 

Q it wasn't just before the proceeding last month, 
was it? 

A No. I got the attorney to make the first appear-! 
ance in court, yes, for the first appearance in court. 

Q° And thot was almost a year ago? 

A: Yes. 

Q Mr. Galientine, in connection with this so-called| 
deal or agreement that you have with the Government of the 
United States, isn't it a fact that you were told t!+ very 
first time you met with me in the United States Attorney's 


office exactly what you could expect? 


A Yes, you did mention -- yes. 
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Q Why then, Mr. Gallentine, did you persist in 


gg ee 
telling -- in saying in response to ‘ir. Anolik's questions 


Se 
that you just made your deal a short time ago? 

A Wait a minute, now. ‘ When I first appeared -- 
when I first came «> your office, you were telling me of 
the seriousness of it, and what could happen, and so on, 
yes. There was no mention %f any deal or cooperation. 

Q Weren't you told that if you cooperated and told 
the truth and testified truthfully about everything that 
happened that you wuld only be prosecuted on one count 
of violating the securities laws? Isn't that what you were. 
told the very first time you came in? 


A I don't recall that at all, because there 


weren't any counts at that time. The indictment hadn't 


been handed down. You were just beginning the investigation 


i 


Q And ycu knew that we knew that you had committed 
a series of crimes; isn't that right? 

A A series? 

Q Yes. thi: 

A As far as I was concerned, it was just-one crime, | 
that's all. The forging of the stock certificates. 

Q Each time you did it, it is a crime, right? 
It was a series of crimes, was it not? 


A Putting it in those words, yes. 
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Q In any event, you knew the first time you were 


Gallentine - redirect 


in the office that we knew you had done it, didn't you? 

A That's right. 

Q And were you not told that no matter how many 
times you had done that crime, if you cooperated and 
testified and told the truth, you would only be required 
to be prosecuted for one count, one charge? 

A That I don't recall, no I just don't remember 
that at all. 

MR. LOWE: I have no further cuestions. 

MR. BRODSKY: No ques: ions. 

MR. ANOLIK: No questions. 

THE COURT: Well, I suppose that the rumor starté 
to fly when this investigation came about and you were 
aware of some of ‘*- people in the cage knowing about the 
investigation goin, on, weren't you, the people-whom 
you had asked to frrge the names? 

THE WITNESS: We were all called into Mr. 
Lowe's office. 

THE COURT: And you knew that they were called 
down &0 Mr. Lowe's office, and you knew that they. were the 
ones that you had directed to sign the forgeries;on the 


stock, didn' you? 


THE WITNESS: Yes, that's true, 
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Gallentine - Caplan 
THE COURT: That was knowledge you had at 
the time you were talking to Mr. Lowe? 
THE WITNESS: Yes, that's right. 
THE COURT: All right. 
You may step down. 
(Witness excused.) 

CAPLAN, called as a witness 
on behalf of the Government, after being duly 
sworn, was examineu and testified as follows: 

DIRECT EXAMINATION + 
BY MR. LOWE: 
Q Mr. Caplan, back in 1970 and the early part of 
1971, did you have a brokerage account with a brokerage 
firm known as Packer, Wilbur & Company, Inc.? 
A Yes, I did. 
Q With whom did you deal at that firm? 
A Mr. Berkson. 
Do you see Mr. Berkson in court? 
Yes. 
Is he the gentleman who just stood up? 
Yes. 
Mr. Caplan, who is Sally Kaplan? 
My wife. 


Did there come a time when you and your wife, 
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in some instancesboth of you together, purchased some 


| 
3 stock in a company known as Leasepac Corporation? | 


A Yes, we did. 
6 Wilbur & Company? 


4 

: | 
5 Q Did you purchase that stock through Pacier, 
7 A Yes, we did. 
8 Q How much did you purchase? 
9 A Originally purchased 39{ shares. | 
10 Q Did you ever receive your stock? 
ll A Yes, I received the stock and returned it at 
12 times, both to Mr. Berkson of Packer, Wilbur and at another 
13 time had been transferred to another company and brought 
14 back to Packer, Wilbur. 
15 Q When you returned the stock to Packer Wilbur, 
16 what, if anything, did you tell Packer, Wilbur to do with it?! 
17 Specifically whom did you tell? 
18 A At the particular time I told Mr. Berkson to 
19 use his judgment of selling the stock at his discretion. 
20 Q Was some of the stock sold for your account? 
21 A At two different times 100 shares each iad been 
22 
23 Q And did you receive *he proceeds of those sales? 
2A A Yes, I received the proceeds of both sales. 
25 Did you ever receive the remaining i00 shares 
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Ko, I dic ot. 
Q Did you ever receive payment from Packer, Wilbur 
& Company for those remaining 100 shares? 


A Not from Packer Wilbur. 


Q Did you ever request Packer, Wilbur to deliver 


that 100 shares to another firm? 

A Yes, I did. 

Q Was it the first time you made such a request 
Orally or in writing? 

A I believe it wus done orally. To be honest with 
you, by phcae, I believe. 

Q To whom did you speak? 

A There I honestly cannot tell you whether I spoke 
to Mr. Berkson's secretary or to him directly. § [It's 
too far back for me to make that statement. 

Q What happened after you requested that*your stock 
be delivered to another firm? 

A At that time I believe after a couplée‘of  ~ 
reqvests with his secretary, which I can't say how: many 
times, I left for Europe on one of my business trips. 

So I can't say what happened after that at that particular 
time. wets 


Well, was the stock delivered as you requested? 
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Caplan - direct . 

A No, When I came back I found out that Packer, 
Wilbur wa out of business. 

Q Did there come a time when ycu wrote a letter 
regarding the delivery of your stock to another frm? 

A Yes, I did. 

Q I am £:.owing you Government's Exhibit 28 for 
identification, Mr. Caplan. Is that the letter that you 
sent to Packer, Wilbur? 

A Yes, It is. 

MR. LOWE: The Government offers 28 in 
evidence. 
MR. BRODSK No objection. 


MR. ANOLIK: No objection. 


! 


(Government's Exhibit 28 is received in evidence.) 


Q Mr. Kaplan, this letter is dated March 4, 1971, 
on your letterhead, addressed to Mr. Robert Berkson, 
Packer, Wilbur & Company, 160 Water Street, New York. 

This letter is to authcrize you or your firm to deliver 


to Weis, Voisin - Canady for your account a certain amount 


of cash and stock certificates in two different companies, 


one of which was 100 shares of Leasepac Corp. stock. 


Did you receive everything except the Leasepac 


Yes, I did. 
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rd ja 7 Caplan - direct 
. Q Did youhave any conversation with Mr. Bexkson 
‘ after this letter? | 
A Yes, I did. . | 
4 \ 
5 Q About your stock? | 


a 


~) 


A I would say, and I'm going by my memory, that | 


ao 


© 


Q Was it on the telephone? 


A Yes. 


Q What was the conversation? 


A Yes, I did. | 
Q When? 


it may have been a week or two or a few calls after that. 


A ir. Berkson told me he would take care of it 


with his secretary ~-- 


MR. BRODSKY: I object to the conversation 


with the secretary. 


THE COURT: Did you speak with Mr. Berkson 


or the secretary? 


THE WITNESS: Both Mr. Berkson and the 


secretary at different times. 


THE COURT: Only tell us what Mr. Berkson said 


THE WITNESS: That he would take care of it. 
Q Mr. Caplan, did Mr. Berkson ever tell you that 


he didn't have any stock in your name? 


zg &§ 8S BS 
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2 A I cannot Say for sure. I would not say yes 
3 or no to that. It would be very difficult for me to go 
4 back to that conversation. : 
5 | Q Well, do you remember him telling you such a | 
6 thing? ; 
1 A I do not recall. 
8 Q Did Mr. Berkson ever tell you that all of the 7 
9 | stock with the exception of six shares registered in your 
10 : name ahd been cancelled prior to the end of 1970? | 
ll | MR. BRODSKY: I object, your Honor. 
12 | THE COURT: Well, it's a leading question, but 
13 | I will allow it. 
14 Overruled. 
15 A Well, with the Court's permission, I have some 
16 records there. I'd like to look that up. I'd like to 
17 go back to those days. You can't get a straight answer 
18 from me right now. Tce would be impossible. You're going 
19 back six years or five years. 
20 THE COURT: liow much was the worth of the stock? 
21 THE WITNESS: The worth of the stock -- | 
2 THE COUR’: How many shares at that time? 
3 THE WITNESS: Actually, from the receivership I l 
24 received twelve dollars -- 
5 THE COURT: I'm not talking about what the 
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receivership was. 

At the time it happened when you put them in 
there. 

THE WITNESS: There again, it was higher than 
$10 for what I paid for it. What it was actually, I can't 
tell you, except possibly from my records I may be able 
to tell you. 

THE C Q@RT: Are you saying they were worth about 
$1,006? 

THE WITNESS: Yes, more than $1,000. 

THE COURT: How much do you think they were 
worth at that time, your best recollection? 

THE WITNESS: My best recollection would be 
$12 each, $1200. 

THE COURT: $1200? 

THE WITNESS: Yes. 

THE COURT: All right. 

Bt jiR. LOWE: 
Q Mr. Caplan, I would like you to look at the 


stock certificates that are part of Government Exhibit 28-A 


each certificate and tell me which, if any of them, are yours 
i] 


for identification. Look at the signatures on the back of 


A These twe are not my signature. 


Q Which two are not yours? | 
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A The tcp two. 

Q Actually starting from where the exhibit tag is, 
the last two, is that ~ight? 

A Yes. 

Q The others are your signature? 

A My signature and my wife's signature, yes. 

Q Anc the last two are not your signature; is 


that right? 
A They are not. 

MR. LOWE: The Government offers Exhibit 28-A 
in evidence. 

THE COURT: Did you authorize anybody to sign 
your name on those certificates? 

THE WITNESS: Now, there is a question. I 
had a discretionary account with Mr. Berkson at Packer & 
Wilbur. . de not know the legal status of that, whether 
they needed a power of attorney for my signature or not, 
so I can't ae piebebin 48 wees had signed it, I would 
never have kiown the difference. 

THE COURT: Is your wife's signature on there? 

THE WITNESS: No, my signature only. 

Q Mr. Caplan, did you ever authorize anyone at 
Packer, Wilbur to sell the stock that was in your name 


and keep the proceeds for themselves? 
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No. 


3 MR. BRODSKY: I have no objection. | 
4 MR. ANOLTK: No objection. | 
* 1s (Government's Exhibit 28-A is received in 
6 evidence. ) : 
7 MR. LOWE: I have n> *: cther questions. 


CROSS--EXAMINATION | 


BY MR. BRODSKY: | 


10 Q You say that Packer, Wilbur had a discretionary 

11 account, as far as you were concerned; is that correct? | 
12 A That's correct. 

13 Q Would you explain to the jury what that means, 

14 please? 

15 A It means that my broker can buy and sell stock 

16 and use the cash in my account to do whatever they wish 


+ 


with it, without calling me or by virtue of requesting 


permission. They can buy and sell and use my funds for 


crusting them thoroughly.- 


their purpose, 


THE COURT: But the funds didn't go into your 


account? 


THE WITNESS: I owned the money, I owned the 


stock, but on a discretionary account, which was done 


very often, the broker could do what he warted but it was 


my money. 
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TUE COURT: When you say he could do what 
3 he wanted, cuvuld he put it in his own account, in with his 
4 own money? 
5 THE WITNESS: No, he couldn't. : 
6 | Q Mr. Kaplan, in this case at Pacaer, Wilbur, . 
7 Mr. Berkson was the person at Packer, Wilbur who had the 
8 discretion; is that correct? 
9 A That's correct. : 
10 Q In other words, he could decide on his own without: 
ll calling you whether or not to sell or hold a particular 
12 security of yours; is that correct? aki 
13 A Absolutely, that's right. 
14 Q Now, I think you said, Mr. naplan,that there were 
15 300 shares of Leasepac that you had sent to Packer, Wilbur; 
16 is that correct? ts RS wn 
17 A Well, at times it is sent to them, whether 
18 100 had been sold or 200 had been sold and the third 100 . 
19 had been with them. ai ; 
20 ie ie I'm trying to find out whether you sent the 
21 300 shares of -Leasepac to Packer, Wilbur. . | 
22 A You mean the time or date? | 
; 23 Q Approximately. | 
2A Q I could not even approximate. 
25 Q Well, if you look at Exhibit 28, which is dated 
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March 4th, would it help, going back from that date? 
A Possibly. 
(Pause) 
A As of this date there could have oniy been 100 
shares due me. 
Q I think there is no question about that. 
‘-his record, 28-A, will help. 
I am trying to get at least an approximation 
of w.en you sent the 300 shares to Packer, Wi)bur. 
Maybe this record here, 28-A, will help you, if you look 
at some of these things. 


A I have confi ~ tions with me, if that will help 


MR. BRODSKY: May he look, vour Honor. 
THE COURT: Go ehead. 
(Pause) 
A I have here a date of October 13, 1970, that ng 
sold 100 shares. 


I have another date here -- no, this is the 


same one. It was a transfer. 


I have another one here, June 1l, 1969, 


the other 100 shares was sold. 
In other words, June ll, 1969 there were 100 
Qe 
{ 
shares sold of Leasepac. October 13th was a confirmation 
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of sold, 100 shares of Leasepac. 
Those were the 200 that were sold. 
That.'s October 13, 1970? 


That's right, and June ll, 1969 for the other 


Q I have that. Now, in each of those cases was 


the stock sold by Mr. Berkson when he used his discretion 


to sell it? 


an 


ie 


A Positively. Packer, Wilbur. I dealt with 


—e 


no one else but Mr. Berkson, except his secretary would take 
instructions to give to Mr. Berkson at times. | 

Q My point is, in connection with those 200 shares, 
on each occasion Mr. Berkson sold the stock sii ili thoes 
ferring with you? 

A Yes. 

Q In accordance with his disc;etion, is that 
correct? 

197U. ¢t:. 
A Yes. 
Q On each of those occasion the proceeds of the 


- 8% 


sale of the stock were deposited in your account? 


-- 


A Went in my account, of which I have a record. 
on ob ee 


MR. BRODSKY: No further questions. 


MR. ANOLIK: I have no questions at all, your 
We'? : 
Honor. 


Mayerson - direct 
(Witness excused) 
MR. LOWE: The Government calls Melvin Mayerson. 
MELVIN MAYERSON, called as a 
witness on behalf of the Government, after being 

duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWE: 

Q What is your profession, sir? 

A I am a dentist. 

Q Dr. Mayerson, where do you reside? 

Dayton, Ohio. 
And who is Elaine J. Mayerson? 

A My wife. 

Q Did you and your wife have a brokerage account 
or accounts at the brokerage firm Packer, Wilbur & Company 
during the period of time 1970 and the beginning of 1971? 

sir. 
sid there oie a time when and/or your 
wife or both cf you purchased stock in a company known 
as Leasepac Corporation? 
A Yes, Sir. 


Can you tell us how much stock you bought? 


A There were two purchases made; one for 100 


shares, one for 200 shares. 
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Mayerson - direct 
Was tle one for 100 shares in your wife's name? 
Yes. 
And the one for 200 shares? 
A I thin’ was in my name. 
Q Did 5 vu ever receive your stoc 
A Yes. And I returned it to the Packer, Wilbur 
Company for safekeeping. 
about your wife? 
received it and I returned that for safe- 
keeping. 
THE COURT: When you say you returned it, by 
what means did you return it? 
THE WITNESS: By hand. 
THE COURT: You delivered it by hand# «= -: 
THE WITNESS: Right. The brokerage office was 
across from my office. sng o: 
Q You returned it to the Dayton, Ohio office of 
Packer, Wilbur, is that right? 
A Yes, sir. 
Q Now, did you ever authorize Packer, Wilbur to 
sell the stock? 
A No, sir. 
(@) Did you ever authorize anyone at Packér, Wilbur 


to use the stock for any purpose whatsoever? 
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No sir. 

Q Did you ever authorize anyone at Packer, Wilbur 

to sign your name to a stock transfer power? 

A No, sir. 

@) Did you or your wife ever authorize anyone at 

Packer, Wilbur to sign her name to a stock transfer power? 
A No, sir. 
@) After you delivered your stock to Packer, Wilbur 
or returned it to them, did you ever get it back? 
sir. 
Packer, Wilbur & Company ever pay you any 
money for your stock? 

A No, sir. 

Q Directing your attention to Government's Exhibit 
for identification, and specifically to what appears to 
the signature-of Elain2 J. Mayerson on the back thereof, 
that your wife's signature? 

oe sif.*: 

LOWE: The Government offers Exhibit 22 
evidence. 
MR. ANOLIK: No objection. 


MR. BRODSKY: No objection. 


(Government's Exhibit 22 is received in evidence.), 


MR. LOWE: No further questions. 
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CROSS-EXAMINATION 
BY MR. SRODSKY: 
Q Dr. Mayerson, the name of the broker that you 
used at Packer, Wilbur was Mr. Fitterman, was it not? 
A That's correct. 
Q You don't know a man by the name of Robert 
Berkson, do you? 
A No. 
Q Never met him in your life? 
A No, sir. 
CROSS-EXAMINATION 
BY MR. ANOLIK: 
Q You don't know Maurice Rind, do you? 
A No. : . 
MR, ANOLIK: No further questions. 
(Witness excused) 
(At the side bar) 
MR. BRODSKY: With respect to the last witness, 
Mr. Lowe asked the witness whether or not he ever received 
any money for his stock. 
MR. LOWE: From Packer, Wiibur. 
MR. BRODSKY: I understand. I think that 
gets lost, though. 


The point I am making is this: I think it is 
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improper to have evidence that these people lost money. 
I know there are some cases in our Court of Appeals that 
says that it is improper, stock fraud cases, to show that 
an active customer lost money. 

The impression that is made, even when you asked 
the question the way you did, Mr. Lowe, is that they lost 


money on it. 


I would just ask in the future that we not have 


thet question. It is a prejudicial adie, 

THE COURT: The conspiracy charge is threefold, 
all of which are based on defrauding people. If they 
lose money, it seems to me they are defrauded in a way. 

MR. LOWE: The problem is this: All of these 
people eventually got paid off by SIPC. If you want to 
bring that out, you go right ahead. 


MR. BRODSKY: I don't want t. bring it out 


MR. LOWE: The fact is that if Packer, Wilbur 
had sent them money for that stock, they wouldn't be 
ripping them off. I have to prove that Packer, Wilbur 
didn't pay them. 

MR. BRODSKY: I don't agree. 

MR. LOWE: I don't care whether you agree or 


point is I am entitled to prove that Packer, 
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Wilbur acted improperly with respect to their stock. 


They neither gave it back nor paid for it, because either 


thing would be an exculpation. 


I am entitled to prove there is nothing like 


If you want to prove they didn't lose any money, 
I will be glad to ask them. I have refrained from asking 
them because it was my understanding that the insurance 


company paid them off. You can't have it both ways. 


MR. BRODSKY: I don't want it both ways. I thin 


it's enough that these certificates were forged and they 
were sold for the benefit of Packer, Wilbur. He doesn't 
have to prove the next thing, the next fact, which is that 
these people didn't get their money back from Packer, 
Wilbur. 

Obviously, if these certificates were sold, 
pledged, they were used for the benefit of Packer, Wilbur. 
There is no allegation in the indictment that ai particular 
customer lost money. It is improper, and I ia? dateipuibieiia 
to do it. | 

THE COURT: In the absence of a case which 
says it is strictly forbidden, I would think I have 


discretion in this area. 


MR. BRODSKY: I don't have the citation to 
be] 
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the case, but I do have a clea~ recollection and I hope I'm 
right. I could try to get it over the weekend. 

THE COURT: If you get the case, I will read 
it and rerule at that time. At this time I overrule the 
objection. 

MR. ANOLIK: I join in the objection, 

MR. LOWE: I have no objection to instructing 
the jury that the fact that anybody may have lost money is 
not an element of the crime. 

THE COURT: I think that is a proper request 
at the time the jury is charged. Just like this check- 
kiting is not evidence of this crime either. 

MR. LOWE: We are entitled to prove a negative 
in order to not have the jury think they might not have 
gotten their stock but the money. They didn't get anything, 
neither stock nor money. ‘ere £2: 

THE COURT: That amounts to a fraud,.which is. 
the essence of the charge. 

- MR. LOWE: The question is when the stock was 
sold, where did the money from the sale go? We don't 
kuow other than by Gallentine's testimony that it went into 
the bank accourt of the Packer, Wilbur Company and out in 
the ordinary course of business. 


The jury could think that some of the checks 
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went out to those customers who didn't get their stock, 


unless those people testified that they didn't get any 


money either. 

I think that's why it is totally relevant to 
prove they didn't get any money. 

MR. BRODSKY: I disagree. 

Without at the very least at this point charging 
the jury that there is no evidnece that any of these people 
lost any money and that's not part of this case? 

THE COURT: I will decline to do it. 

After you bring the case in and I read it, I may 
go along with it. At this point I am not satisfied with 
what the law is in this area, except as I have indicated that 
I think it is allowable at this time. not si | 

You have your exceptions. 

(In open court) 

MR. LOWC: The Government calls Mr., Jeffrey 
Goldman. 

JEFFREY hoe ‘GOLDMAN, ©~¢alled 
as a witness on behalf of the Government, after 
being first duly sworn, was examined and testified 


as follows: 
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DIRECT EXAMINATION 
BY MR. LOWE: 

Q Mr. Goldman, back in 1970 and the early part 
of 1971, did you have a brokerage account at a brokerage 
firm known as Packer, Wilbur & Company? 

A Yes. 

(@) And did there come a time when you purchased 
through Packer, Wilbur & Company 300 shares of Leasepac 
Corporation stock? 

A Yes. 

Q Did you ever receive the stock? 

A No. 

@) sits sania ever receive any money from Packer, 


Wilbur & Company for the stock? 


you authorize anyone at Packer, Wilbur & 


the stock in any way? 


you ever authorize anyone at Packer, 


A No. 
Q Directing your attention, Mr. Goldman, to 
Government's Exhibit 21 for identification, I ask you to 


look at the signatures on the back that purport to be 
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Rado - direct 
your signature and tell us whether or not they are yours. 
A No, they are not. 
MR. LOWE: The Government offers 21 in 
evidence. 


MR. ANOLIK: No objection. 


MR. BRODSKY: No objection. 


(Government's Exhibit 21 is received in evidence.) 


Tyree 
Flee Seete 


MR. LOWE: No further questions. 
MR. BRODSKY: No questions. 

MR, ANOLIK: No questions. 

THE COURT: You may step down. 
(Witness excused) 


MR. LOWE: The Government calls Rudolph Rado. 


em 
to eee 


RUDOLPH RADO, called as 
a witness on behalf of the Government, having 


been first duly sworn, was examined and testified 


=. Sin: 
as follows: 
DIRECT EXAMINATION 
BY MR. LOWE: 
>acacG: , 


Q Mr. Rado, back in the early part of 1970 and 


the early part of 1971, dia you have an account in a broker- 
age firm known as Packer, Wilbur & Company? 
A I did. 


ahh. 


Q Did there come a time when you purchasei 300 
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shares of a stock known as Leasepac Corporation through 
Packer, Wilbur & Company? 
A I did. 
And did you ever receive your stock? 

A I never received my stock. 

Q Did you ever receive any money from Packer, 
Wilbur & Company for your stock? 

A I never received any money from Packer, Wilbur 
for that stock. 

Q Did you ever authorize anyone at Packer, Wilbur 
& Company to use your stock in any way? 

A No, I didn't. 

(@) Did you ever authorize anyone at Packer, Wilbur 
& Company to sign your name to a stock transfer power? 

A I did not. 

Q Directing your attention to Government's 
Exhibit 6-D for identification, I ask you to look at the 
signature on the back thereof that purpots to be yours and 
tell us whether or not in fact it is. 

A That is not my signature. 

MR. LOWE: Goverment offers Exhibit 6-D in 
evidence. 
MR. ANOLIK: No objection. 


MR. BRODSKY: I have no objection. 
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THE COURT: Did you have that certificate in 
yourpossession? 

THE WITNESS: Never did. 

THE COURT: You never saw it at all? 

THE WITNESS: Never seen it. 

THE COURT: All right. 

(Government's Exhibit 6-D is received in 


evidence.) 


a? 


THE COURT: Did you get a confirmation of the 


THE WITNESS: Yes, I did. 
THE COURT: How did,you get the confirmation? 
THE WITNESS: Through the mail. 
THE COURT: All right. 
MR, LOWE: No further questions. 
MR, ANOLIK; No questions. 

etree mac ate apa look a* 


BY MR. LOWE: 
e F ‘ ; ‘ we your 


Q _The man you dealt with at Packe~, Wilbur was Mr. 


Fitterman, was it not? 


A I believe it was Mark Fitterman. 


Q It was not Mr. Berkson, was it? 


A No. 
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Melling - direct 
CROSS~EXAMINATION 
BY MR. ANOLIK: 
Q It wasn't Mr. Rind, was it? 
A I never knew that gentleman. 
THE COURT: You may step down. 
(Witness excused.) 
MR, LOWE: The Government calls Eleanor 

Melling. 

ELEANOR MELLING, called 
as a witness on behalf of the Government, having 
been first duly slworn, was examined and testified 
as follows: 

DIRECT EXAMINATION 

BY MR. LOWE: 

Q Mrs. Melling, back in 1970 and ‘71, did you 
have a brokerage account at a brokerage firm known as 

Packer, Wilbur &-Company? 


A Yes, I did. 


Q with whom did you deal at that firm? 


Mr. BErkson. 

Do you know Mr. Berkson personally? 
No, I don't. 

Had you ever met him? 


No. 
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Melling - direct, 
You spoke to him only over the telephone? 
Yes. 
liow would you get him on the telephone? 
I would -all and ask to speak with him. 
Where would you call? 
The firm, 
Packer, Wilbur? 
Yes. 
nd ask for Mr. Berkson? 
Yes. 
And did youdo that on wore than vn.  ~ccasion? 

A Yes, I did. 

Q Did someone come on the phone and iuentify 
himself Mr. Berkson? 

A Yes. Par 

Q Did that happen on more than one occasion? 

Yes. 
Was it always the same voice? 

A Yes. 

Q Mrs. Melling, did there come a time when you 
purchased some stock in a company known as Leasepac 
Corporation through Packer, Wilbur & Company? 

A Yes. 


Q Did you ever receive the stock tha. you purchased, 
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the actual physical certificate? 

A No, I did not. 

fe) After the purchase did there come a time when 
you spoke to Mr. Berkson about selling it? 

MR. BRODSKY: I object, your Honor. 

THE COURT: Overruled. 

Yes. 

When was the first such occasion? 

Well, I really don't remember dates at all. 
It was a few months later, anyway. I don't remember what 
dates they were. 

@) Well, do you remember what year it was? 

A Oh, it was maybe 1970, ‘71. 

Q We know, Mrs. Melling, that Packer, Wilbur 
went out of business in about February of 1971. Does that 
help you recall when it was that you spoke about selling 
your Leasepac stock? 

A Well, there was one :time it was in the summer, 
so that had to be 1970 then. 

fe) Tell us abcut that occasion then? What 
happened? 

A I just merely called and inquired about selling 
it, and I was advised not to sell it. 


f@) By whom? 
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A By Mr. Berkson. 

Q After the first occasion on which you talked 
about selling it,did you speak to Mr. BErkson again about 
selling it? 

A Well, I don't really recall if I spoke to him 
another time, but I do recall calling the company on 
another occasion and getting no answer at all. 

Q Was that after they had gone out of business? 


A It must have been, because there was no answer 


Q Now, Mrs. Melling, I direct your attention 


to Government's Exhibit 11-A for identification, and 


specifically to the signature that purports to be yours 


on the back of that document. Is that your signature? 

A No, it is not. 7 

=) -Did you ever authorize anyone at Packer, Wilbur 
“& Company to sign your name to a stock transfer power like 
this? asst ot nate ae ae 5 Or Se eas 

“A Never. 

(@) Did you ever authorize anyone at that company 
to use your stock in any way whatsoever? 

A No. 


“MR. LOWE: I have no further questions of this 


witness. 


rd ja 31 . Melling ~- cross 


CROSS -EXAMINATILION 
BY MR. BRODSKY: 
1@) Do you have any idea who put your name on the 
back of that certificate? 
A 1 have no idea. 
MR. BRODKSY: That is all. 
MR. ANOLIK: Are you introducing that? 
MR. LOWE: I meant to. 
I offer this. 
MR. BRODSKY: No objection. 
MR. ANOLIK: No objection. 


(Government's Exhibit 11-A is received in 


evidence.) 


MR. LOWE: Thank you, Mr. Anolik, for reminding 


THE COURT: Any questions? 

MR. BRODSKY: I have already asked mine, your 
Honor. 

MR. ANOLIK: 
CROSS- EXAMINATION 
BY MR. ANOLIK: 


Q You don't know Mr. Rind at all, do you? 


A No. 


THE COURT: Step down. 
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Kaufman - direct 
(Witness excused) 
MR. LOWE: The Government calls Ethel Kaufman. 
ETHEL KAUFM..N, called as a 
witness on behalf of the Government, having been 
first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. LOWE: 
Q Mrs. Kaufman, back in 1970 and the beginning of 
1971, did you have a ‘rokerage account at the brokerage 
firm of Packer, Wilbur & Company? 
A Yes, I did. 
Q And did you purchase some stock in a company known 
as Leasepac Corporation through Packer, Wilbur & Company? 
A That's right. 
Was that 100 shares? 


Yes. 


Did you ever receive that stock? 


A No. 

Q Did you ever receive any money from Packer, 
Wilbur & Company for that stock? 

A No, I didn't. 

Q Did you ever authorize anyone at Packer, Wilbur 


& Company to use that stock in any way? 
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Kaufman - direct/cross 
No, I did not. 

Q Mrs. Kaufman, directing your attention to 
Government's Exhibit 8-A for identification, and on the 
back thereof the signature purporting to be your signature, 
is that in fact your signature? 

A No, it isn’t. 

Q Did you ever authorize anyone at Packer, Wilbur 
& Company to sign your name to a document such as this? 

A No. 

MR. LOWE: The Government officers Exhibit 
8-A in evidence. 

MR. BRODSKY: No objection. 

MR. ANOLIK: No objection. 


-_~_: 


(Government's Exhibit 8-A is received in 
evidence.) 
MR. LOWE: No further questions. 
CROSS-EXAMINATION 
BY MR. BRODSKY: 
Q You don’t know a man by the name yf Robert 
Berkson, do you? 
A No, I don't. 
CROSS-EXAMINATION 


BY MR. ANOLIK: 


Q Do you know Maurice Rind? 
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A No, I don't. 


THE COURT: You may step down. 


(Witness excused) 


MR. LOWE: The Governmer': calls Anita 


Zaztsky. 


(Continued on next page) 
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ANITA ZATZKIN, called as a witness 
on behalf of the government, being first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 


BY MR. LOWE: 


Q Miss Zatzkin, back in 1970 and 1971 did you have 


a brokerage account in Packer, Wilbur & Company? 

A Yes, I did. 

Q And did there come a time when you purchased 
100 shares of Leasepac Corporation stock through Pécker, 
Wilbur & Company? 

A Yes, I did. 

Q And after pu made that purchase did you ever 
receive the stock? 

A No. 

Q Did you ever receive any money for the stock 
.froxm Packer, Wilbur & Company? 

A No. 

Q Did you ever authorize anyone at Packer, Wilbur 
& Company to use your stock in any way? 

A No. 

Q Directing your attentention to Government's 
Exhibit 11B for Identification, and specifically to the 


signature on the back thereof that purports to be your 
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Signature, is that n fact, your signature? 


A No. 


Did you ever authorize anyone at Packer, Wilbur 


Q 
& Company to sign your name to a document such as this? 


A No. 
MR. LOWE: The government offers 11B in evidence.: 


MR. BRODSKY: No objection. 


MR.ANOLIK: No objection. 


(Government's Exhibit 11B for Identification 


received in Evidence. ) 
MR. LOWE: No further questions. 


MR. BRODSKY: I have no questions. 


MR. ANOLIK: No questions. 


BY THE COURT: 


Q Miss Zatzkin, did you get a confirmation of 


this sale? 


A - NO; 


Q How did you deal with this? Did you go there 
specially -- 


A No, never -- oh, did I get a confirmation of 


the sale? 
Q Yes. 
A Absolutely. 


Q That's all I asked you. 
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I'm sorry. 


| 
How did you get it? In what form did you get it? 
' 


It probably was a slip -- 


Q Well, did it come by airplane, a foot runner, 


steamboat, what? 
A By mail. 
Q By mail? 
A Yes. 
Did you send a check when you did this? 
Yes. a) 
How did you get the check there? 
By mail. 
THE COURT: All right, thank you. 
MR. ANOLIK: No questions. 
(Witness excused.) 
ome Cie: 
MR. LOWE: The government calls Elmer Twente. 


MR. ANOLIK: Your Honor, may we approach the 


bench? 
vou ¢¢ ¢: 
THE COURT: Yes. 
(At the side bar.) 
MR. ANOLIK: My client tclls me he has to go 
to the bathroom. 


(In open court.) 


THE COURT: Five-minute recess. 
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Twenty - direct: 
Please don't discuss the case among yourselves 
or with anybody else. 
(Recess) 

ELMER TWENTE, called as a witness on 
behalf of the government, being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 

BY MR. LOWE: 

Q What is your profession? 
A I am a physician. 
Q Dr. Twente, back in 1970 or 1971 did you have 

an account at the brokerage firm of Packer, Wilbur & Company? 

A Yes, I did. 

Q And did there come a time when you purchased 
100 shares of Leasepac Corporation stock through Packer, 
Wilbur & Company? Mer Tweens 


A Yes, sir. nroac: + 


Q Did you ever receive that stock from Packer, 


Wilbur & Company? 

A No. ‘ 

Q Did you ever authorize anyone at Packer, Wilbur 
& Company to use that sotck in any way? 


A No. 


Q Directing your attention to Government's 
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slds 


5 


Exhibit 11C for Identification, 


ond directing your attention | 


3 to the signature on the back thereof that purports to be 

4 yours, is that actually your signatire? | 
5 A No, it is not. Tis ' 
6 Q Did you ever authorize anyone at Packer, Wilbur 

7 & Company to sign your name to a stock transfer power such 

8 as this? | 
9 A No. 
10 Q Did you ever receive any money from Packer, 

11 Wilbur & Company for your Leasepac stock? 

12 A No. 


MR. LOWE: The government offers 11C in evidence. 


14 MR. BRODSKY: No objection. 


purc:.- 


15 MR. ANOLIK: No objectic~. 
(Government's Exhibit 11C for Identification 


received in Evidence.) 


18 MR. LOWE: I have no further questions. 


warm Dae 
~~ Pare, 


19 MR. BRODSKY: No questions. 
20 MR. ANOLIK: No questions. 
21 TiiE COURT: You may step down. 

(Witness excused) | 


MR. LOWE: The government calls Richard Schreiber 
| 


® 6 6©SlUBLCUCUWB 


| 
| 
! 
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RICHARD SCHREIBER, called as a witness 


on behalf of the government, being first duly sworn, 


testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWE: 

Q Mr. Schreiber, directing your attention to the 
year 1970, what was yur business at that time? 

A I was a securities dealer. | 


Q What was the name of the firm you were-associated 


What part of 1970? I was with two firms in 
August, September, October, November and December 
Schreiber, Bosse 6& Company. 
And where is that located? 
In Cleveland, Ohio. 
And were you the Schreiber of the S@fifeiber, 
Bosse? a 
A “Mes: tities 
Q Among the business done by Schreiber, Bosse, 
Mr. Schreiber, did that firm act as a market maker in the 
stock of the Leasepac Corporation? 
A Yes, sir. 


Q From time to time in the course of that specific 
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aspect of your business did you do business a brokeraqe 
firm know> as Packer, Wilbur & Company in New York? 

A Yes. 

Q And did you, from time to time, buy the stock 
of Leasepac Corporation from Packer, Wilbur & Company? 


A Yes. 


| 


' 
! 


Q Were you personally involved in these transaction: 


as a trader for your firm? 

A I could have been. We had a trader. but I could 
have executed trades. 

0] With whom did you personally deal in connection 
with these Leasepac transactions at Packer, Wilbur? 

A Normally whoever answered the trading-line. I 
think they had a special number for trading. 

Q Was there any person with whom you specifically 
dealt with from time to time? 

A Well, there are a number of people.j«r;I,don't 
even remember all the names, but Maurice Rind, Peter, Tony, 


whoever answered the telephone. 


Q Did you ever deal specifically with an. individual, 


by the name of Maurice Rind? 
A Yes. 
Q Do youknow Mr. Maurice Rind? 


A Yes, sir. 
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Q Do you seé@ him here in the courtroom? 
A Yes. 
Q Did you, from time to time, deal with Maurice 
Rind in connection with purchasing Leasepac stock from 
Packer, Wilbur & Company? 


I don't remember specific trades, but I'm sure 


Jo you know Ar. Robert Berkson? 
Yes. 
Do you see him in tie courtroom? 
Yes, sir. 
MR. BRODSKY: Stand up. 
(Defendant Berkson stands. ) 
Is he the gentleman who just stood up? 
A Yes. , 
$™G6€Ci. 4 


Q Did you, from time to time, deal with Mr. Robert 


Berkson in connection with the purchase uf Leasepac Corpora- 


tion stock for Packiner, Wilbur & Company? aman 
‘ iy ar 


A I don't recall having -- I may have, but I don't ; 


recall. i 
ar ei 


LOWE: I have no further questions. 


BRODSKY: I have no questions, 
ANOLIK: No questions. 


COURT: You may step down -- 
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Just 2 minute, I would like to ask you some 
Questions. 
THE WITNESS: Should 1 sit down? 
THE COURT: Yes, please sit down. ~ | 
BY THE COURT: 
0 In these transactions you had with Packer, | 
Wilbur, what was the method of communicating with them when 
you transferred or confirmed sales or had any dealings with 
them which involve the documents? 
A I don't know -- 
(@) Mail, airplane, foot runner, or how did you get 


Papers back and forth? 


A We were in Cleveland and they were in New York. 
When set ibaa how did you communicate, are you talking about 
confirmations that were mailed or certificates, or what? 

Q That's one of the things I was talkifig’ about. 


‘ . Ra ay TO a 
A I presume it was mailed to us or vicé VerSa. 


Q No presumption. Don't you know what happened? 


AUN 
You were there. aoe : 


A I didn't handle that part of it. Normally you 
mail a confirmation. 

Q Look, we are not talking about what you normally 
do. There are people here whose liberty is at stake here, 


and the government has an interest in this case too, and we 
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can't go on presumptions, and if you don't know you simply 
Say you don't know. . 

A In the normal course of events it was mailed. 
I can't -- 

Q All right, in your office did yu have people 
that were secretaries? 


A Yes. 


-_ - 


Q Did you have people that typed letters? 
Yes, Sir. 
Did you have people tr.t had stamps? 
A We use the stamping maching, yes. 
Q All right, a stamp machine. 
Now, are you able to say now, reflecting acti to the 
best of your recollection, whether or not those Sects isin 
Were use? 


A 


1] What else? What other documents wants pess 
:t hat; (rose 


between you and Packer, Wilbur? Any other documents? 

A Well, after, on the settlement date, or, ster inde 
around the settlement date, andif we were a ial aiaiss A we 
would pay for the securities and they would be delivered 
to our bank. 

Q How would you pay it? 


' 
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A By check. 

Q And how would the check be sent? 

A It was usually delivered to our bank; the 
securities would be delivered to our bank. 

Q And the check was delivered to the bank? 

A Yes. 

Q To be forwarded to Packer, Wilbur & Company, 
New York? 


A I believe -- I am not really certain -- 


Q Well, if you don't know then I'm not going to 


ask you any more questions. If you are just guessing at 
these things it's not good. 

A Well, you see there are different ways -- 

Q All right, but can you tell me any of the ways 
that you know of yourself that you are willing to swear to? 
That's what I’m trying to find out. 

A No, because I don't know of specific trades. 

THE COURT: All right, then forget about it. 

Do you have any documents that might refresh 
recollection in this area? 

MR. LOWE: I believe so, your Honor. 

THE COURT: Well, hand it to him and let him 
look at it and see if he can remember in a specific case 


what happened. 
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THE WITNESS: I would not have personally re- 
ceived them anyway, so if you're asking me -- 
THE COURT: Well, thanks for coming from Ohio. 
We have enjoyed your company. 


You're excused. 


THE WITNESS: I wish that only paid my expenses. 


THE COURT: Well, I wish only that you would 


have known something that you could testify to as a quid pro 


quo. 
THE WITNESS: You invited me, sir. 
THE COURT: I didn't invite you at all. 
(Witness excused.) 
MR. LOWE: The government calls Mr. Jerome 
Harris 
JEROME HARRI S, called as a witness 


on behalf of the government, being first duly sworn, 
testified as follows: 
DIRECT EXAMINATION Page f * 


BY MR. LOWE: 


Q What is your profession? 
A I am a physician. 
Q Dr. Harris, *sck in 1976 and 1971 did you have 


a brokerage account at the firm of Packer, Wilbur & Company? 


A Yes. 
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1@) And, Doctor, who is Susanne IHlarris? 

A That is my mother. 

Q Did there come a time when you and your mother 
purchased 100 shares of Leasepac Corpcration stock through 
Packer, Wilbur & Company? 

Yes. 


Did you ever receive the certificate for that 


No. 
Did you ever receive any money from Packer, 
Wilbur & Company for that stock? 
A No. 
0) Did you ever authorize anyone at Packer, Wilbur 
& Company to use your stock ‘n any way? 


A No. eee 


c - 


Q Dr. Harris, directing your attention .to Govern- 


ment's Exhibit 9 for Identification, I would ask you to 
look at the signatures on the back therecf that 
be yours and your mother's and tell us whether those are 
actually the signatures of yourself and your mother? 

A No, they are not. 

QO Did you ever authorize anyone at Packer, Wilbur 
& Company to sign your name or your mother's name to a 


document such as this, Government's Exhibit 9? 
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Harris - direct/cross 
No, I did not. 


MR.LOWE: The government offers Exhibit 9 in 


we 


evidence. 
MR. BRODSKY: No objection. 
MR. ANOLIK: No objection. 
(Government's Exhibit 9 for Identification 
received in Fvidence.) oo | 
MR. LOWE: No further questions. 
MR. BRODSKY: Just a minute. 
CROSS-EXAMINATION 
BY MR. BRODSKY: 
Q Do you know a man by the name of Robert Berkson? 
A No, I do not. 
BY MR. ANOLIK: 
Do you know Maurice Rind? 
Who? 
Maurice Rind. 
No. 
MR. ANOLIK: No further questions. 
THE COURT: You may step down. 
(Witness excused.) 


MR.LOWE: The government calls Joseph Friedman. 


+ 
rans 
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JOSEPH FRIEDMAN, called as a witness 
on behalf of the government, being first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWE: 

Q Mr. Friedman, back in 1970 and 1971 did you 
have a brokerage account at Packer, Wilbur & Company? 

A I did. 

Q Did there come a time when you purchased 200 
shares of common stock of Leasepac Corporation through 
Packer, Wilbur & Company? 

A That is true. 

Q Did you ever receive the stock certificate for 
that stock? 

A No, I did not. 

Q Did you ever receive any money from Packer, 
Wilbur & Company for that stock? 

A _‘iI did not. 

Q Did you ever authorize anyone at Packer, Wilbur 
& Company to use that stock in any way? 

A No, sir. 

Q Directing your attention to Government's 


Exhibit 6C in Evidence and specifically to the siqnature 


on the back thereof that purports to be the signature of 
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Joseph Friedman, is that your siqnature? 
A No, it is not. 
Mk. LOWE: I have no further questions. 
MR. BRODSKY: No questions. 
MR. ANOLIK: No questions. 
THE COURT: You may step down. 
(Witness excused.) 
MR. LOWE: The government calls Maurice Schwach. 
MAURICE SCHWACH, called as a witness 
on behalf of the government, being first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWE: ‘ 
Q Mr. Schwach, back in 1970 and 1971 did you 
have a brokerage account at Packer, Wiibur & Company? 
A Yes, sir. 
12] And did you purchase 100 shares of Leasepac 
Corporation stock through Packer, Wilbur & Company? 
A Yes, sir. 
Q Did you ever receive the stock certificate for 
that stock? 
A No, sir. 
Q Did you ever receive any money from Packer, 


Wilbur & Company for that stock? 
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A No, sir. 

Q Did you ever authorize ~ayone at Packer, Wilbur 
& Company to use that stock in any way? 

A No, sir. 

1) Directing your attention, Mr. Schwach, to 
Government's Exhibit 8 for Identification, and specifically 
to the signature on the back thereof that purports to be 
the signature of Maurice Schwach - is that actually your 
signature? 

A sir. 

LOWE: The government offers Exhibit 8 in 
evidence. 
MR. BRODSKY: No objection. 
MR. ANOLIK: No objection. 
(Government's Exhibit 8 for Identification re- 


ceived in Evidence.) 


MR, LOWE: No further questions. 


CROSS-EXAMINATION 
BY MR. BRODSKY: 
Q You don't know Robert Berkson, do you? 
A No, sir. 
BY MR. ANOLIK: 


Q You don't know Maurice Rind, do you? 


A No, Sir. 
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MR. ANOLIK: No questions. 
THE COURT: You are excused. 
(Witness excused.) 
MR. LOWE: The qovernment calls Jerome Pilpel. 


JEROME PILPEL, cailed as a witness 


on behalf of the government, being first duly sworn, 


testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWE: 

Q Mr. Pilpel, by whom are you emp loyed? 

A The National Association of Securities Dealers. 

Q In what capacity? 

A I am currently associate director of our New 
York office. ies 

Q And for how long have you been so employed? 

A Twelve years. 

0 What is the National Association of Securities 
Dealers? 

A We are a regulatory agency. 

Q What do you regulate? 

A The over-the-counter market. 

Q What is the over-the-counter market? 


A The over-the-counter market refers to the 


securities that are not traded on an exchange but traded 
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between dealers. 


Q Of what is the National Association of Securities 


Dealers comprised? 

A Well, we have currently about 3000 members of 
our organization on a nationwide basis. It is comprised 
of securities brokers. 

Q Directing your attention to the year 1970, was 
Packer, Wilbur & Company, Inc. a member of the National 
Association of Securities Dealers? 

A Yes, they were. 

Q Mr. Pilpel, directing your attention to Govern- 
ment's Exhibit 26 for Identification: Is that a copy of 
a record made and kept in the ordinary course of business 
of the National Association of Securities Dealers? 

A Yes, sir, it is. 

Q Is it the regular course of the business of 
the National Association of Securities Dealers to make and 
keep records such a” that one is? 

A It is. 

Q And do those records reflect the results of an 
examination of the financial records of Packer, Wilbur 6& 
Company for the period of time to which they relate? 

A It does. 


Q By whom was that examination performed? 
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A gentleman by the name of Alan Citron. 
And who is or was he? 
A He was an examiner employed in our New York 
office. 7 
Q And the particular record of which Government's 
Exhibit 26 is a copy, is that a record based on information 
which Packer, Wilbur & Company is required to supply to the 
National Association of Securities Dealers as a condition 
of its membership therein? 
A Ie is. 
MR. LOWE: The government offers Exhibit 26 in 
evidence. : 
MR. BRODSKY: Excise me, may I ask a few question. 
on the voir dire, your Honor? si 
sers: 
THE COURT: Yes. 


VOIR DIRE EXAMINATION 


BY MK. BRODSKY: 


Q Mr. Pilpel, do you have the underlying documents 


from which this was taken? 
I don't have them here, no. 


“ae 


Did you see Mr. Citron when he was doing this 


Not specifically. 


How do you know he did it? 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOI I 


et» Bh 
Pilpel - direct’ 
A He was the examiner assigned to this par’ icular 
examination. 
Q And you assume that he did this work? 
A That is correct. 


MR. BRODSKY: May I come up for a minute, your 


COUPT: Yes. 
the side bar.) 
MR. BRODSKY: Judge, there are two reasons why 
I object to this document: Number one, I don't think it is 
properly qualified as a financial statement of Packer, Wilbur 
because we don't have the underlying records from which it 
was taken; we don't have the man in court who this man 
assumes did the work. and it is certainly not a record kept 
in the reqular course of business within the meaning of the 
business record rule, as I understand it, because what they 
did here is, they took some documents which we don't have 
and they interpellated, or whatever they did, to’ transpose 
into what they say is a balance sheet of Packer, Wilbur. 
The second ground of the objection is that I 
don't believe the balance sheet of Packer, Wilbur is rele- 
vant to anything that we are doing here. If it shows that 
they are out of ratio, which it may, I don't believe that 


is relevant, and not only is it irrelevant but it is also 
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prejudicial. | 
MR. ANOLIK: I join in the objection, yur Honor. | 


THE COURT: This was only marked for identifica- 


MR.BRODSKY: So far. 


THE COURT: At the former trial, wasn't it? 


| 


! 
MR. LOWE: It was admitted in evidence at the 


| 

last trial, Judge. | 

THE COURT: I do not have that, bec» use that is 
what I was just looking for in my notes. 

MR. BRODSKY: My recollection is that it was 
admitted. I have my transcript, and I could checkit in a 
minutes. My clear recollection is that you did let it in 
but I wasn't as eloquent last time, Judge, about.this. 

THE COURT: Well, I think all you are.gsaying is 
that it has to do with the weight that the jury will give 
to it. I think it is admissible. 

MR. BRODSKY: That‘s not what I am saying, .Judge-: 

“THE COURT: But, then, on the question.of the 
ratio, there, again, that’s like motive. I think it has 
some relevancy to motive ise ee we 

MR. BRODSKY: But you are back to my first. 


point, which is a balance sheet taken from some records 


which we do not have in the courtroom. 
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THE COURT: All right, then we will direct him 
to bring the records in here and then you can look at them 
and satisfy yourself. 

I will take it subject to that connection. 

MR. LOWE: I believeI have copies of the under- 
lying documents. 

MR. BRODSKY: 

MR. LOWE: I believe I have copies of the under- 


lying documents. 


THE COURT: Show them to him. 


MR. LOWE: I don't have them here in court. 

THE COURT: Well, at this point if I do take it 
subject to connection it will not be read to the jury or 
shown to the jury until I am satisfied that you have had 
an opportunity to check whether or not this correctty reflect: 
the financial position of the company at that time from the 
basic documents that would go to support it. 

MR. BRODSKY: All right, I respectfully'except.” 

THE COURT: Well, you still except on’ the other 
ground, the ratio? sah ea a ie + 

MR. BRODSKY: I except on both grounds, Judge. 

THE COURT: Well, if you are shown the underly- 
ing documents -- ital 


THE CLERK: It was not. in evidence. 
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THE LAW CLERK: According to the clerk's records, 


‘ 


it was not in evidence. 


THE COURT: According to my records itwas not | 


he just identified it and then you went on to ask what was ! 


received. I don't think it was offered last time. I think 

the ratio, and he told you what the ratio was. | 
MR. BRODSKY: Then my recoilection is clearly 

wrong. | 
MR.LOWE: I think we both thought it was in 


because I even used it in my summation and nobody said any- 


12 thing about it. / 
13 In any event, I am offering it now. 
14 THE COURT: It is taken subject to the condition 
| 
15 that you give him the back ground data on which these | 
16 figures were received overnight, and then Monday morning we 
: 7 will see what we come up with after you look at it. 
F 18 MR. BRODSKY: But I think this witness or some | 
7 19 | witness would have co say this is what he used. If you are 
20 going to give me some pieces of paper -- | 
' at TEE COUPT: But he can identify them as the 
) 22 backup documents. | 
“3 MR, LOWE: These are papers that they made up | 
2 for their own records based on what they reviewed af the | 
25 


tecords they had available to them for the purposes of 
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Maintaining the record they are required to ictielitie as to 
the net capital standing that every member of the NASD. 

MR. BRODSKY: All I'm saying is that if you have 
a witness who is going to say all that, that is one thing, 
but if it is just -- 

THE COURT: Well, you can develop some of that 
through this witness, can't you? Develop that anes of it, 
and then Monday morning you can show him the underlying docu- 
ments, Or overnight you can show them to him and een h 
will rule again after he looks at it. 

MR. ANOLIK: Judge, you wanted to remind the 
jury about Monday morning? 

THE COURT: Yes, I know. 


MR.BRODKSY: I just want to make my position 


mri. 
ers 


clear, which is that there has got to be some witness to say 


_ + 


these are records of Packer, Wilbur -- 
Hse oT 


MR. LOWE: No, they are not offered as records 


7¢ 
ae 


of Packer, Wilbur. 
MR. BRODSKY: Let me finish, Mr. Lowe, please. 
Maybe I am weereitins but this is my eaihitcie Some 
wit ss has to say, "These are the records of Packer, Wii. ar, 
the financial statement. I took this -- and I know that 


of my own personal knowledge -- I took this financial state- 


ment and prepared from the financial statement this 


Slds 26 Pilpel - direct 
Exhibit 26 for Identification." 

I think that is the only way this comes in. 

So that's my pesition. 

MR. LOWE: When somebody makes a record based on 
what he is told or is reported to him by people who have 
an obligation to report that, that record is admissible in 
evidence as an official record. 

MR. BRODSKY: I just disagree. 

THE COURT: Well, in any event, we will have 
further discussion on this after you see the backun material, 
and it may satisfy you at that point. If it does not, we 
will take it up then. 

As to the other basis, the fact that it shows 
a ratio which might indicate that the company was not doing 
well, or whatever the situation was, that I think is allow- ' 
able on the same basis as motive is allowable, to show the 
bad condition of the company, although they admit the company 
was in bad straits; I mean, even in their argument to the 
jury and cross-examination of the witnesses it seems to come 
through that there is no question about the fact that the 
company was in bad straits. 

MR. BRODSKY: I respectfully except. 


THE COURT: But develop as much as you can and 


we will take it up Monday morning. 


(In open court) 


SOUTHERN DisTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY $9 EW YORK. N.Y. — 791-1020 


By 
288 


- BERKSQN Pilpel - direct - 
Q Mr. Pilpel, how does the person who prepares 
this record, Government Exhibit 26 for identification, 
go about preparing it? 
A lie prepares it from an answer statement, usually 
a trial balance, which are all the debits and credits | 
relative to the firm's financial condition and supporting 
schedules attached to that. | 
A person categorizes all these debits and credits, 
as to assets, liabilities and capital. 
Once he does that, he makes this arithmetical 
computation. 
Q Where does he g2t the basic information to 
Start with? 
A From financial information supplied by the firm. 
Q And under what -- 
THE COURT: Does he make any judgment at that 


| 
THE WITNESS: There would be a judgment question 
with respect to some of these items, yes. | 
| 
THE COURT: For example? 
THE WITNESS: And example would be with respect 
to marketability of certain securities, as to their price, 


whether or not there is a sufficient market for those 


securities, whether they can be sold, not sold; certain 
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kinds of receivables may or may not be allowable in the 
computation. 

THE COURT: There is no T&R on these, like 
Internal Revenue? 

THE WITNESS: No. 

THE COURT: Where are those records now? 

THE WITNESS: The records are in our office in 
our file. 

THE COURT: Where is your office? 

THE WITNESS: 77 Water Street. 

THE COURT: With down here? 

THE WITNESS: Yes. 

THE COURT: All right, go ahead, Mr. Lowe. 
BY MR. LOWE: 

Q What is the source of the requirement that the 
brokerage firms supply to NASD the information that is 
necessary to complete the form that we are talking about? 

MR. BRODSKY: I object to that. 
MR. ANOLIK: I join in that. 
THE COURT: I will take judicial notice of any 


rule or regulation. 


Is there a rule or regulation? 


THE WITNESS: Yes. 


THE COURT: I will take judicial notice of it. 
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You can furnish it to me. 

MR. ANOLIK: Most respectfully, this is a 
voluntary organization, your Honor. I don‘t think that 
comes within the purview of judicial notice. 

BY MR. LOWE: 

Q In connection with it being a voluntary 
organization, let me ask you this, Mr. Pilpel: What is 
the regulation of ihe NASD with respect to dealing with 
any firm that is not a member? 

MR. BRODSKY: I object to it. 


THE COURT: I will take it subject to connection, 


Our jurisdiction only pertains to meinbers of 


What are the rules governing your members with 
respect to their dealings with non-members? 

MR. BRODSKY: } object to that. 

MR. ANOLIK: join. 

THE COURT: In an attempt to find out whether 
I can take judicial notice of it, I will take the 
testimony. 

Overruled. 

A A member of the NASD can only deal with a non- 

member of the NASD if that non-member were a customer 


other than a broker-dealer. 


SOUTHERN DISIRICT COURT REPORTERS. U.S COUR IMO 


i) 


ow 


a 


uo 


a 


~) 


co 


wo 


10 


Rg fF B RB 


29] | 


rd ja 4 Pilpel - direct 


Q So that in order to deal with another broker- 
dealer as a broker-dealer, you must beong to the 
association? 


A Except that if you have two non-members they can 


deal with each other. 


Q You said you had some 3,000-odd members across the 
country. - | 
A That is correct. in Yi! | 

Q Is there any law that you know of that governs ; 

the NSAD? | 
MR. BRODSKY: I object to that. 7 


THE COURT: If he knows, I will allow him to 


| 
answer. 


A The NASD is a regulatory agency and is. under the 


jurisdiction of the SEC, 


MR. ANOLIK: Objection, your Honor. I respect- | 


fully disagree with that. | 


THE COURT: Well, you can produce evidence. otherwise 


and then { will make a finding of law on this. ei 
This is a law question at this point, whether I 
allow this or not, whether I take judicial notice or not. 
It doesn't concern your function, ladies and | 


gentlemen. pl 


I will allow him to testify in this area. | 
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et cetera, for your Honor's attention. 
I submit that -- I have no further questions 
of the witness subject to recalling him after I give Mr. 


THE COURT: You want to save your cross- 


2 MR. LOWE: At this point I don't have any 
3 further questions, and I will produce the necessary rules, 
| 
Brodsky the other documents, if that is necessary. | 


9 examination until when he is recalled? 
10 MR. BRODSKY: Yes, I would iike to do that, 
11 Judge. : 
12 THE COURT: All right, you are excused at this 
13 point. 
14 (Witness excused) 
15 MR. LOWE: The Government calls Mr. Abe Katz. ) 
' 
16 ABRAHAM... KAT Z, called as a 
7 witness on behalf of the Government, after being | 
18 duly sworn, was examined and testified as follows: 
19 DIRECT EXAMINATION \ | 
20 BY MR. LOWE: | 
21 Q Mr. <atz, during 1970 did you have a business | 
2 relationship with the brokerage firm by the name of | 
2 Packer, Wilbur & Company? | 
“ \ 
aA A Yes. | 
25 Q And in essence, what was the nature of that | 
| 
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business relationship? 


A 


Q 


I arranged loans for them. 


Specifically directing your attention to the 


month of September of 1970 and the date September 2, 1970, 


did you receive from them on that day 5,000 shares of 


stock of a company known as Robotguard, Inc.? 


I will direct your attention to Government's 


Exhibit 7 in evidence. 


A 


Yes, I did receive this from them, 


And what was the purpose of your receiving that 


This was inpartial payment of a loan that I had 


arranged for them. 


Q 


A 


Q.° 


A 


Q 


What did you do with the stock when you got it? 
Took it over to the Atlantic Bank of New York. 
For what purpose? 

To repay part of the loan. 


Do you recall specifically now who gaw /ou the 


stock, what individual that is, that gave you the © :ock 


on September 2, 1970? 


A 


Q 


A 


Bill Hyman. 
Who, if anyone, was present at that time? 


There was an office full of people, but it was 


Bill Hyman that I had the transaction with. 
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Q Well, do you recall any other people who were 
present at the time Mr. Hyman gave you the stock? 
A No, I don't think anyone in that respect. 


MR. LOWE: I have no further questions, 


MR. ANOLIK: Just one second, 


(Pause) 
MR. ANOLIK: No questions, your Honor. 
THE COURT: You may step down. 
(Witness excused) 
MR. LOWE: The Government cails Ephram Bloch. 
EPH RAM BLOCH, called as a 
witness on behalf of the Government, after being 
first duly sworn, was examined and testified as 
follows: 
THE COURT: Do you think you can get through 
with his testimony in fifteen minutes? 
MR. LOWE: I don't know, Judge. I doubt it. 
THE COURT: There is cross-examination, too. 
As I see my calendar here, this is a religious day for 
some people. As I see the sun sets .t 7:14, there might 
be some people who might want to get home before that. 
Since he has to come back anyhow because we 
can't finish with him today, maybe it would be getter to 


adjourn now and hear him all at one time. 
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Mr. Bloch. You see, the Catholics have a 40-day Lent and, 
of course, Yom Kippur is condensed into one day. We can't 
condense your testimony into fifteen minutes, because I 
happen to be of the opposite faith. 

THE WITNESS: Today happens to be Shavuoth. 

THE COURT: That's the reason I want you to go 
home and get home before 7:41. That's exactly what I am 
talking about. 

I am only apologizing to you for having to come 
down again. I appreciate the fact you do so. 

We will recess at this time. Please do not 
talk about this case or form or express any opinion in this 
matter until it is submitted to you for your decision. 

We will resume on Monday. i the: 

There is another case that is in this court that 


wili go until about eleven o'clock or so, maybeva little 


! 


We are sorry that you are inconvenienced this aad 


later, so please don't come in until 11:15 on Monday morning. 


As soon as that other case is over, we will continue with 


this cas , 23 ay 


! 


(Adjourned to Monday, June 7, 1976, at 11:15 a.m.) 
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vs. 75 Cr. 608 


ROBERT BERKSON and 
MAURICE RIND. 


New X%urk, June 7, 19/6; 
11.30 o'clock a.m. 


(Trial resumed.) 


sl 
UNITED STATES OF AMERICA : 


(In the courtroom; jury present.) 


EPHRAIM BLOCH, resumed. | 
DIRECT EXAMINATION (Continued) 
BY MR. LOWE: | 
Q Mr. Bloch, I wculd like to remind you that on | 
Friday afternoon you were sworn, and that oath still insisted 
as you sit up there and testify this morning. 
Mr. Bloch, back in the year 1970 did you have a 
brokerage account at the brokerage firm of Packer, Wilb'r 
& Company? 
| A Yes, sir. 
Q Now, apart from being a customer of that firin 
did you have any other business relationship with Packer, 
Wilbur & Company in 1970? 
A Yes, sir. 


Q Would you tell us what that business relat-on- 


sls Bloch - direct 
ship was” 

A Well, Packer, Wilbur had done a rights offering 
for our company. 

Q What company was that? 

A I don't remember whether the name was Perfect 
Fit or PRF at that time. 

Q And what is a rights offering? 

A Well, we had a burglar alarm system, and a 
rights offering was mede to the Perfect Fit holders that 
for every two shares of Perfect Fit they had they could 
buy one share of Robotguard. 


Q In other words, they were offered tia riq}:t to 


buy a share of Robotguard stock, is that correct? 


A That's correct. 
I was going along with my dealings with 
Packer, Wilbur, my personal dealings. 
In the summer of 1970 I had sold some of my 
Robotguard stock, which may have been changed to the name 
of Site-Pak at that time, I don't recall, and the principals 
of Packer, Wilbur objected to -- 
MR. BRODSKY: I object, your Honor. 
Q Mr. Bloch, before we get into that, and apart 
from your personal dealings in this sale of nial that 


you just started to talk about, was tr re any other 
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other business between yourself or any company in wnich 


you had an interest in Packer, Wilbur going on in the 


summer of 1970? 

A Yes. We were looking for an underwriting 
on a split-off of the burglar alarm system. We had a 
patent on a telephone, and we started a company called 
Tele Communications, and we would discuss with Packer, 
Wilbur the underwriting of that company. 

Q All right, could you tell the jury what is an 
underwriting? 

A Well, an underwriting is when a company sells 
a portion of its ownership to the public. 

Q Through? 

A Through a brokerage company. 

Q And in the summer of 1970 you were discussing 
with the people at Packer, Wilbur & Company their doing 
an underwriting for this burglar alarm system? 

A That's correct. 

Q Now, you started to tell us that there came a 
time when you sold some Robotguard stock. Approximately 
when was it that you sold stock in the company known as 
Robotguard? 

A In December of 1979. 


Q After the sale of the stock did you hear from 
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anyone at Packer, Wilbur & Company about the fact that 


you had sold the stock? 


A Yes, I did. 

Q Specifically from whom did you hear? 

A I heard specifically from Bill Hyman. 

Q About when did that take place? 

A It took place with me on a Monday morning in 


July or August. 


Q Of 1970? 

A Of 1970, yes. 

Q Was that in person or on the telephone? 

A That was on the vaheabanes 

Q Will you tell us the conversation? 

A Well, he said that I sold some stock and they 


are very unhappy about that, because not that I am not 
entitled to sell the stock; I bought the stock; I paid 


for it; but they felt that I was damaging the market on 


the stock. 
Q was there anything else said on that occasion? 
A Well, Bill said that his two partners were 


really in flames about this, when in particular, Mr. F 


Rind. 


Q Was there any further conversation at that 


time? 


Bloch - direct 
Oh, yes. 
They wanted possession of my shares, and also 
Mr. David Lipschutz' shares, as he had sold some stock 


also. 


So we turned over our shares to them. 


(@) Was there anything said about why you should 


turn over your shares to Packer, Wilbur? 
A That was to assure the fact that we would not 
continue to sell the shares. I have 20-20 hindsight -- 
MR. BRODSKY: I object te it. 
THE COURT: Yes. 
Mr. Bloch, please confine yourself -- 
THE COURT: You don't object to his having 
20-20 h .ndsight? 
MR. BRODSKY: No. 
_ THE COURT: His mental operation? 
_ MR. BRODSKY: No. ea marse* 
Lo Mr. Bloch, please confine yourself to just 
answering the questions that are asked? 
A Yes, sir. 
—Q Did you deliver some Robotguard stock to Packer, 
Wilbur & Company? 
A Yes, sir. 


Q Directing your attention to Government's Exhibit 
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4-B in evidence, is that a receipt from Packer, Wilbur 


for the stock you delivered to them? 


A Yes, sir. 
Q Mr. Bloch, that receipt is dated August 20, 
1970. Is that the approximate date on which you delivered 


the stock to Packer, Wilbur? 

A Yes, sir. 

Q Now, Mr. Bloch, when you delivered that stock 
to Packer, Wilbur & Company did you authorize them to use 
that stock in any way? 

A No, sir. 

Q Did you authorize anyone at Packer, Wilbur & 
Company to sign any stock transfer powers with your name? 

A No, sir. 

Q Mr. Bloch, I would like to direct your attention 
to Government's Exhibits 1-B in evidence, 1-C, 4-C, 7-C 
and ll. 

I would like you to look at the signatures on 
ate stock transfer powers attached to those certificates 
and tell the jury whether or not those are your signatures? 

A No, not cne of these are mince. 

Q Now, Mr. Bloch, did there come a time wher you 


had a conversation with Wilbur Human regarding the fact 


that some of the Robotgquard stock that you had delivered 
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to Packer, Wilbur had been transferred out of your name? 

MR. BRODSKY: Before we get an answer to that 
question can we come up for a minute, your Honor? 

THE COURT: yes. 

(At the side bar.) 

MR. BLOCH: T am just anticipating a problem, 
so we don't get an answer before I have an opportunity to 
say something about it. 

I don't think it is the answer to this question, 
but from the 3500 material, from the last trial, this 
witness has said not in the last trial but in some 3500 
material that there did come a point when he complained 
to Hyman about the sale of the stock, and Hyman, in effect, 
confessed to him that he was using the stock in an un- 
authorized way, and he then goes on to say that Hyman 
says that neither Rind nor Berkson want to do anything 
about it despite the fact that they understand that this 
was an unauthorized way to do it. 

Now, it may be that all of this is academic, 
and if I may ask Mr. Lowe if he intends to elicit that 
conversation, because if he does not, then this is all 
academic, but I do have to anticipate. 

MR. LOWE: I suggest we do if the same way that 


we did it last time. After this conversation, the one 
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in which llyman says there must have been a mistake or 
something, then the second time comes and he says that 
liyman tells him that they had sold the stock. Then I 
will ask him, like I did the last time, whether or not 
~ter that he and Mr. Hyman reached an agreement as to what 

was to be done about the situation, and that will avoid 
the problem we are talking about. 

MR. BRODSKY: No problem. Okay. 

Thank you. 

(End of side bar discussion.) 


(Continued on next page.) 


Bloch - direct 
(In open court) 
BY MR, LOWE: 


Q Did there come a time when you had a conversation 


with Mr. Hyman about the fact that the Robotguard stock -- 


some of the Robotguard stock you delivered to Packer, 
Wilbur had been transferred out of your name? 
Yes, sir. 


Approximately when did that conversation take 


Deceinber of 1970.. 

Where did it take place? 

It took place on the telephone. 

QO What was that conversation? 

A I told him that I had a telephone call from 
Bob DeFloria, who was then the head of Site-Pak, and 
the stock book, and he called me up andtold me I had sold 
5,000 or 10,000 shares, and I told him that I had not. 

I called Hyman about it. At that time he was 
on the floor of the National Fxchange and said he would 
check it owt as soon as he got back to his office. 

He later toid mc it was a mistake, that it was jus 
a bookkeeping error. 

Q Did you have occasion thereafter to speak to 


Mr. Ilyman again on the same subject? 


Poa T LY ANG 
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A Yes. I received another call from Mr. DeFlorio 
telling me another 5,000 or 10,000 shares had been moved, 
and I called Bill lyman on the phone, and this time we lad 
a meeting in my office about it. 

Q Where was that? 

A At 330 Fifth Avene. 

Q Who was present at the meeting? 

A Bill Hyman and myself. 

Q What was the conversation epee meeting with 
Mr, Hyman regarding what had happened to your stock? 

A Well, he said it turned out it wasn't a mistake 
and that they had sold my shares. 

Q Mr. Bloch, thereafter did there come a time 
when you reached an agreement with Mr. Hyman as to what was 
to be done to resolve this problem? 


A Well, Bill wtarted negotiating with me about the 


price of the shares. There were 27,000 shares involved 


that I paid a dollar and a quarter for -- 

Q A dollar and a sindeiitees die anal 

A Yes, based on the market at the time, they had 
sold them for about three dollars, or slightly more, per 
share. lie started negotiating the price and perhaps --~- 

Q Did there come a time when you actually came to 


an agreement as to the amount of money to be paid to you? 
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A Yes. Going down the line, you know, week by 
week, with the negotiating, he told me the best he could 
do was a dollar a share. 
Q Did you ever receive the dollar per share that 
Mr. Hyman offered you in settlement? 
A No. 
Q Did you ever have occasion to discuss that fact 
with anyone at Packer, Wilbur other than Mr. Hyman? 
MR. BRODSKY: I object to it, your Honor. 
THE COURT: Overruled. 
I had signals coming to me that -- 
Did you ever -- 
Yes, I did. 
With whom? 
Mr. Rind. 
Was that in person or on the telephone? 
On the telephone. 


Approximately when was that conversation? 


Oh, based on the schedule, I guess in February. 


Of 1971? 
A Of 1971. 
Q What was t conversation, what did you say to 


Mr. Rind and what did he say to you? 


MR. BRODSKY: I object, your llonor. 


Bloch - direct/cross 


THE COURT: Overruled. 


A Well, it came from Bill Hyman telling me that 


Mr. Rind didn't -- 

Q What did you say to Mr. Rind, what did he say 
to you, just that? 

A I said to Mr. Rind, a conversation about the 
dollar a sh-re, that I was unhappy with it, but that was wha 
was settled on, a dollar a share, and that Mr, Rind was 
backing off the agreement Bill made with me, 

Mr. Rind told me to go fly a kite, or something 
like that, that I wasn't going to get anything. 

MR. LOWE: No further questions, your Honor. 
CROSS-EXAMINATION 
BY MR. BRODSKY: 

Q Mr. Block, what was your occupation in this 
period of time, in 1970, 1969? 

A My occupation? 

Q At that time, yes. 

A I am associated with a company -- 

At that time? 

Yes. 

What company was that? 
Called Perfect Fit or PRF. 


What was your position in the company at the 
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President. 
What did Perfect Fit do? 
Perfect Fit manufactured home furnishings, we 


background music business. We had this company 


with the burglar alarms. 


1) 


A 


Q 


Was Perfect Fit at the time a public company? 
Yes. 


In the sense that its shares were traded in 


the over-the-counter market? 


A 


QO 


of Perfect 


A 


Q 


A 


Q 


Yes. 

Were you at the time the chief executive officer 
Fit? 

Yes. 

And a major stockholder in Perfect Fit? 

Yes. 


What percentage of thecompany did you own at 


the time, approximately? 


A 


I think about 45 percent. 


MR. BRODSKY: No further questions. 


CROSS-EXAMINATION 


BY MR. ANOLIK: 


Q 


A 


Mr. Rind had a rather bad temper, did he not? 


Yes, excitable. 


311 
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: . 2 Q And as a matter of fact, he refused to pay you 
3 anything or to indicate that he would pay you anything for 

, 4 the stock? 

5 A That's correct. 
6 Q Isn't it a fact also that your dealings primarily 
7 were with Mr. Hyman in that firm? 4 
8 A Yes. 
9 Q Robotguard was traded in the National Exchange, 
10 was it not? 
11 A Yes. 
12 Q You testified previously in the grand jury in 
13 this case? 
14 A Yes. 
15 Q And at that time you were asked certain questions 


and you made certain answers; isn't that so? 


A Yes. 


At tiiat. time is it not a fact that you indicated 


Q 


that virtually all your dealings were with Mr. Hyman? 
ety | A Over a period of years I would say that 85 percen 
of my dealings were with Mr. Hyman. 
yy. ANOLIK: No further questions, 
MR. LOWE: Nothing further. 
(Witr s excused) 


MR. LOWE: The Government calls David Lipschutz. 
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DAVID LIPSCHUTZ, called 

as a witness on behalf of the Government, having 

been first duly sworn, was examined and testified 

as follows: 
DIRECT EX.-MINATION 
BY MR. LOWE: 

Q Mr. Lipschutz, directing your attention to the 
year 1970, did you have a brokerage account at the firm 
of Packer, Wilbur Company in tha. year? 

A Yes. 

c@) During that year were you associated in business 
with a Mr. Ephraim 3loch? 

A Yes. 

Q During the year 1970 did there come a time 
when you caused some stock in the siete known as 
Roboguard, which was owned by as le be delivered to 
Packer, Wilbur & Company? 

‘ How did you physically i sai etal’ hale there 

are i cia i! 

A The stock was in a brokerage firm by the name of 
Dean Whitter & Company, and at Mr. Bloch's request I 


had Dean Whitter deliver my stock to Packer, Wilbur. 


Q Was it Dean Whitter or was . Goodbody & Company? 


Lipschutz - direct 


A It could have been Goodbody. 


Q Do you recall how many shares you had delivered td 


Packer, Wilbur & Company? 

A I believe 10,500 -- sininiinin between eleven 
and thirteen thousand, and I am not quite sure of the 
exact amount, but 10,500 sticks in my mind. 

MR. LOWE: Could I have this document marked 
Government's Exhibit 5-F for identification. ; 
(Government's Exhibit 5-F was marked for 
identification.) 

Q Directing your attention to Government's 
Exhibit 5-B in evidence and 5-F for identification, are 
those the receipts for the delivery of Robotguard stock 
to Packer, Wilbur for your account? 

A Yes. 

MR. LOWE: The Government offers Exhibit 5-G 
in evidence. 
MR. BRODSKY: No objection. 
MR. ANOLIK: No objection. 
(Government's Exhibit 5-F for identification 
was received in evidence.) 

Q When you had that stock delivered to Packer, 

Wilbur, did you authorize Packer, Wilbur or anyone at 


Packer, Wilbur to use that stock in any way? 
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Q The stock that you had delivered to Packer, 
Wilbur, was that in your name or in the name of a brokerage 
firm? 

A It was in the name of the brokerage firm. 

Q Darecting your sinless to Government's 

' Exhibit 5-C for identification, would you tell us dieie 
that is? 

A Yes. I cailed Mr. Hyman. 

Q Well, what is the document? 

A It is a letter from me to Mr. Hyman at Packer, 
Wilbur. 

MR. LOWE: The Government offers Exhibit 5-C 
in evidence. 
MR. BRODSKY: I have no objection, your Honor. 
MR, ANOLIK: — No objection. 
{Government's Exhibit 5-C was received in 
evidence.) 

Q This letter is letter is dated December 16, 

1970, and is addressed to Mr. William liyman at ker, 


Wilbur: 


"Dear Bill: Confirming our telephone conversation 


and as of today the 10,500 shares of Robotguard stock 


hela by you for my account are to be registered in the 
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name of David Lipschutz. Kindest regards." 
Then at the bottom of this piece of paper is 
some handwriting bearing the date 1/8/71. 
Did you put that handwriting on there? 
A Yes, I did. 
Q Did you have a conversation with Mr. Hyman on 
that date about the subject of this letter? 


A Yes, I did. 


Q Was that on the phone? 

A Yes, it was. 

Q Would you tell us what that conversation was? 
A I had only received confirmation for a portion 


of the 10,500 shares of stock and I requested an acknowledge 
ment that they had received the remainder of the stock. 

I checked with the brokerage firm and they 
advised me they had sent it to them, and I believe their 
monthly statement indicated so. 

I additionally requested Mr. Hyman on that date 
to please have the stock registered in my name, and he 
said he would. 

Q Did there come a time thereafter when you 
requested that the stock certificates be delivered to you? 
A Yes, and I believe that was several months 


later. 
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Did you do that orally? 

No, I believe I did that with a letter. 

Q Showing you Government Exhibit 5-D for 
identification, is that a copy of the letter you are 
referring to? 

A yes. 

MR. LOWE: The Government offers 5-D in 
evidence. 

MR. ANOLIK: No objection. 

MR. BRODSKY: I have no objection. 

(Government's Exhibit 5-D for identification 

was received in evidence.) 

Q Th:s letter is dated April 8, 1971, and is 
addressed to Packer, Wilbur & Company. attention Mr. Wilbur 
lliyman, regarding the 10,500 shares. 

The second par:graph of the letter rads, "I have 
recently orally requested the delivery of certificates 
repr. tenting said 10,500 shares and haven't yet received 
aie same, Please consider this a formal written request 
for the delive:y to the undersigned of such certificates. 
Very truly yours, David Lipschutz." 

With whom did you have the conversation in 
which you orally requested the delivery of the stock? 


A I don't know the gentleman's name. I cailed 


SOUTHE IISTRICT COURT REPORTERS. U.S COURTHOIIN 


rm ja 12 Lipschutz - direct 1 


and asked for Mr. Hyman and he wasn't in, and I spoke with 
someone else and made the request via telephone and asked 
them if they would relay the message to Mr. Hyman, and 
they said they would. 

‘I attempted to reach Mr. Hyman several times 
subsequently and was not successful, and, therefore, I 
wrote the letter. 

Q How long before the letter, approximately, did 
you have this conversation in which vou requested your 
stock to be delivered? 


A Possibly six weeks, g 2 or take a week. 


Q Did anyone at Packer, Wilbur ever tell you that 


your stock had been disposed of in any way? 
“MR. BRODSKY : I oSject to it, your Honor. 
THE COURT: I will allow it. 
éverculed: 
ie is leading, but I will allow it. 
THE WITNESS: I'm sorry, I didn't hear you, 
your Honor. 
~ FiE COURT: You may answer the question. 
A No. 
Q During the time that you were seeking the :eturn 
to you of the stock certificates did anyone tell you that 


Packer, Wilbur had gone out of business? 


Lipschutz - direct/cross 
MR. BRODSKY: I object, your Honor. 
THE COURT: I will allow it. 
Overruled. 
No. 
MR. LOWE: I have no further questions. 
CROSS-EXAMINATION 
BY MR. BRODSKY: 
Q What was your occupation in 1969 and 1970? 
A I was president of Robotguard, Inc. 
Q And chief executive officer? 
Q Yes. 
Q What percentege of the stock of Robotguard did 
you own in those years? 
A Originally I held 25,000 shares. 
Q Do you reca?l1 in the period of time that you 
have been testifying about what was the approximate price 


of Robotguard? 


A I think it was approximately, at various times, 


atween two and five dollars a share. 
MR. BRODSKY: No further questions. 
CROSS-EXAMINATION 
BY MR. ANOLIK: 
Q At what price did you .-quire the stock, 


you know, offhand? 
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If you give me a moment, I can determine this. 
Approximately $3.50 a share. 
Q Did you sell any portion of it before you sent 
some to Mr. Hyman to sell? 
A Yes. 
Q How much did you sell? 
14,500 shares. 
At what price? 
At varying prices. 
2] At a profit or a loss? 
A I think at just about the break-even point. 
may have been a slight profit or slight loss. 


You didn't sell those 14,000 through Mr. 


No, I did not. 

You sold through someone 

Yes. 

Youdealt with Mr. Hyman, though, in this 
Yes. 

MR. ANOLIK: No further questions. 


MR, LOWE: I have nothing further. 


(Witness excused.) 


MR. LOWE: ’ The Government calls Allan 


Salovin. 
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ALLAN SALOVIN, called as a witness by the 
- Government, being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION 
BY MR. LOWE: 

Q Mr. Salovin, are you an attorney? 

A Yes, I am. 

Q And are you admitted toe practice law in the State 
of New York? 

A Yes. 

Q And how long have you been in practice as an 
attorney? 

A Approximately 20 years. 

Q Mr. Salovin, directing your attention to the 
summer of 1970, did you represent a man by the name of 
Ephraim Bloch at that time? 

A Yes, I did. 


Q Did you also represent a gentleman by the name 


of David Lipschutz? 


A Yes. 

Q Did you also represent any companies in which 
they were involved? 

A Yes, sir. 


Q And could you tel) us what companies he repre- 


sls2 Salovin - direct 
sented? 
A There was a company called ieiemneniadls: ah there 
was also another called at that time I think either 
Perfect Fit Industries, or it later changed its name 
to PRF Corporation. 
Q Now, as of the summer of 1970, Mr. Salovin, 
had you had occasion to have a professional relationship 
with a brokerage firm known as Packer, Wilbur & Company? 
A Yes, sir, I did. 


Q And would you tell us, in substance, what was 


that professional relationship? 


A Well, in 1968 I represented Perfect Fit 
Industries, INc. in connection with a public offering 


that it made of its debentures, and Packer, Wilbur was the 


. ef 7 


managing underwriter; and I think in March of 1969 I 
er 2 ner: 


represented Robotguard which effected a public offering 


of its common stock, and Packer, Wilbur & Company was the 


managing underwriter on that occasion. 
rs r “f ‘ 


Q And did you know Mr. Wilbur Ilyman? 


A Yes. 
And do you know Mr. Robert Berkson? 
Yes. 
pe yeu see Mr. Berkson in the courtroom? 
(Defendant Berkson stands.) 


oe 
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2 A Yes, that is Robert Berkson. 

3 Q Is he the man who stood up? 

4 A Yes. 

5 Q Do you know Mr. Maurice Rind? 

6 A Yes. 

7 Q Do you see him in the courtroom? 

8 A At the far end of the table, yes. 

9 MR. LOWE: May the record reflect that the 
10 witness has identified the defendant Rind. 

11 MR. ANOLIK: So conceded. 

12 BY MR. LOWE: 

13 Q Now, Mr. Salovin, you have practiced law in the 
14 securities area, have you not? 

15 A Yes. 


16 Q Would you tell us within the context of the 

7 securities industry what is the meaning of the term 

18 “a lawyer's udtsien ieteer*? 

19 A Well, under the Federal Securities laws stock 
20 one be restricted from ppensten either by reason of the 


method in which it has been acquired or by reason of the 
owner's relationship to the issuer of those securities, or 
the company, and at times, in oraer to satisfy a transfer 


agent with whom restrictions have been placed against 


x & 8 B 


transfer, an attorney is required to render an opinion 
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to the transfer agent or to the company as to the reasun 
why the restrictions that previously were on the shares 


by re of either the way it was acquired or the 


relatiouship of the owner, are no longer applicable. 


6 Q Did there come a time, Mr. Salovin, when you 


had occasion to write such an opinion letter with regard 
to some stock in a company known 7s Robotguard owned by 


Mr. Ephrain Bloch? 


A Yes. 


11 Q And approximately when did you have occasion 

12 to write that letter? 

13 A It was either in July or August of 1970. 

14 Q Now did there come a time when you had a con- 

15 versation with Mr. Robert Berkson regarding the opinion 

16 you had issued with respect to Mr. Bloch's stock? 

7 A I did have a conversation with Mr. Berkson. 

18 It was actually, .I believe, prior to the time I formally 
. % issued the opinion. a NA A eh 


20 a. Q .. .When and where did the conversation with Mr. 
Berkson take place? 
A Well, I had arrived home one evening, and just 
as I walked in the. house or very shortly thereafter my 
wife told me that there was a phone call for me, and I 


picked up the phone -- 


Rk fF BB B 
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i) 


you picked up the phone, will you tell us about when this 


w 


was? 


> 
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& A This was late July of 1970. 
6 Q You picked up the phone, and what happened? 
7 A There was a secretary at that time at Packer, 


f Pat -- I don't know what her 


8 Wilbur, a girl by the name o 


9 last name was -- who I had met and talked to in the past, 


and she said that Bob Berkson wanted to speak to me; 


and then Bob Berkson cot on e phone. 


Q And what was the conversatior that you had 


with Mr. Berkson at *.:at time? 


14 A He wanted to know if I knew -* Ephraim Bloch 


15 and Dave Lipschutz were selling Robotguard stock. 


And I said to him, why doesn't he check with 


And he said he couldn't get hold of Ephraim 


19 Bloch and that's why he was asking me. 


And I said I didn't know that they were selling 


20 
21 stock, although I had advised both of them that if they 
22 wai ted to they could sell their shares of Robotguard. 


Q And what if anything did Mr. Berkson say when 


you told him that? 


A N°*t too much. He just asked me -- I believe 
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he was the one who asked me, didn't it ma’- difference 
that they had an interest in this comp re’e loomunica- 
tions, which was going to be a spinoff of -guard, 

and because they were controlling persons there, shouldn't 
they also be restricted with regard to Robotguard, which 
was the company which was spinning off Tele Communications 
Corporation. 

Q What did you say to that? 

A I said no. It was two different companies, 
and their relationship to Tele Communications wouldn't 
affect their ability to sell Robotguard. 

Q Now after the conversation with Mr. Berkson 
did you have a conversation with Mr. Rind about the same 
subject? 

A Yes. 

I finished the call with Bob Berkson, and within 
a few minutes this girl, Pat, was back on the ies again, 
called me and said that Maurice Rind wanted to speak to 


a 


me. 


_And Maurice got on the phone at that point 


and started to yell at me that what right did they have 
to sell the stock, and what right did I have to give an 
opinion? 


And I told him I wasn't going to discuss Liaw 
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with him because I didn't think he was qualified to 


do so. 
And then he got very angry and he said, "Those 


fucks are killing the market," and that was just about 


the end of the conversation. 


Q Mr. Salovin, directing your attention to page 


530 of the transcript of your testimony on a prior 
occasion, % ask you to read from about line 11 on down 


to tue end of the page, just quietly tc yourself, and 


let us know when you finish? 
A Yes? 


ie) Having read that, does that refresh your recol- 


lection as to the person with whom you discussed the 


-- 


subject of the relationship of Bloch and Lipschutz to 
this Tele Communications? 


a It does. 
i era 39: ay ead Coe 
As I indicated, I wasn't sure if I had spoken 
sir phone a~i:. 
to either Bcb Berkson or Maurice Rind about that relation- 
spéu: i° 


ship. I know I had discussed it with one of the two 


in the telephone call. 


ae Do you now know and recall with which one of 


them you had that specific conversation? 
A I now recollect that it was with Maurice Rind. 


MR. LOWE: I have no further questions. 
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CROSS FXAMINATION 
BY MR. BRODSKY: 
Q Mr. Salovin, you had testified two minutes ago 
about a transfer agent. Do you recall that? 


A Yes. 


Q Will you tell the Court and jury what the 


function is of a transfer agent, please? 


A well, normally one of the functions -~- a transfer 
agent has several functions: 

One is to make sure that a company never issues 
more stock than it has authorized. 

No. 2, to ‘wake sure that if there are any 
transfers of stock, t -. the transfer documents are 
properly signed; and 

No. 3, in the context of what I testifed, where 
there are restrictions against transfer, to make sure that 
transfers are not made unless an opinion lette of counsel 
is given as to those particular restrictions. 

Q Now, Mr. Salovin, if a person owns stock in his 
name, and let's assume that steck happens to be with some 
third party, and the owner of the stock wants to be sure 
that the stock is not transferred to somebody else's name, 
would one way to accomplish that result be to write a 


letter to the transfer agent and tell the transfer agent 


¥ : 
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not to transfer any stock in ais name? 


Did you follow what I said? 

No. 

All right, let me do it again: 

Let's assume that I, for example, own stock 
which is in my own name, but the stock happens to be with 
a eriend ef mine, in his possession. : Now I want to 
be sure that that stock is rot transferred to anybody 
else's name except mine. 

Now, would one way to accomplish that be to 
send a letter to the transfer agent to tell the transfer 
agent not totransfer that stock in my name? 


A The only time I would think of sending a 


letter like that, if somehow the stock was endorsed or 


there was a power that was endorsed, so that when the stock 
certificate was delivered to a third party in your name , 
that party would have the ~~ not the legai right but at 
least have the power to cause the transfer by delivering 

in the stock with a signature endorsed on those certifi- 
cates; but if there was no endorsement on the certificate, 
there would be no need to advise the transfer agent because 
they couldn't legally effect the transfer without a 


Signature, you know, an endorsement. 


SOUTHERN DISTRICT COURT REPORTERS, 1.5. COURTHOt 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOMISE 


. 


Salovin - cross 


2 0 But if I did advise the transfer agent, no 

3 matter what other signatures were on the certificate, 
4 the ransfer agent wouldn't transfer that certificate 
5 unless he got some further clarification, is that 

: . correct? 
' A The transfer agent might ‘.:eralily run for cover 
, at that point because there would be a question of a 
. | conflict, although, normally, the person who walks in with 
" | a certificate, with the signature guaranteed, the burden 
i is on somebody else to prove that there is no authority 
in the holder not to secure a transfer. 
& Q But the transfer agent, you Say, woulé rua for 
4 cover, meaning that it would seek further guidance -- 
15 A It would get some further clarification of 


as | what's going on. vee 


Sé 


WNET 


" Q Thank you. : 
18 ; : : ¥Ourx 
Now, Mr. Salovin, in your testimony today you 
19 had talked about that you had a conversation about this 
20 . : deviv. <> 
Tele Communications stock, do you recall? 
= A Yes. tea 
) Q Now your testimony on direct examination before 
3 Mr. Lowe showed you this transcript from a prior proceeding 
td was mistaken as to the name of the person that you had that 
25 


conversation with; isn't that correct? 
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that when you did talk to Mr. Berkson when he first called 
you, and you said that you had given an opinion, as you 
had testified, all he said was okay, and that was the end 
of the conversation, isn't that correct? 
A That's right. 
MR. BRODSKY: Thek you. 


No further question:. 


10 

li CROSS EXAMINATION 

12 BY MR. ANOLJ": 

13 Q Mr. Salovin, you were the representative, the 
14 attorney representing the company Robotguard, is that 

15 correct? 

16 A At that time I was doing limited work for 


Robotguara. 


18 Q You also represented the president? 


19 A Well, Ephraim Bloch was not the president. 


In June oi 1970 there was a change in control of Robot- 


guar’, the control going out to California to a group of 
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A That's correct. Son iS ile 
Q And the fact of the matter is, Mr. Salovin, | 
there. | 


people out 


Q Do you know what Mr. Lipschutz' position was? 


A Mr. Lipschutz previously had been president .of 


Robotguard up to early June of 1970. 
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Q Do you know if he acquired any shares on the 
original iss»e? 

A No, I think -- Dave Lipschutz eceuived chart 
subsequent to the original issue. 

Q When did Robotguaré come into existence, do 
you know? 

A I would say that actually Robotguard was a 
continuation of a company that was organized, probably, in 
the early ‘60s by the :ame of .2ierinder; and then there 
was a bankruptcy procee.‘ng in which Pe:.fect Fit obtained 


control of the funding, you know, t..e reorganization. 


Q I don't want to go into that historic background 


unless you feel you want to. 

A No. 

Q But Robotguard itseli was a echionee thak came 
into existence when? 

A About . 167 or 1968 it was organized. 


Q When did it go public? That's what I am 


’ of Fol: 
trying to find out. . 


rN In 1969. March of 1969. 
Q When did you write that opinion letter that 
he principals could sell their shares? j 
A I had been questioned about it in late June ox 


early July, and I advised Ephraim Bloch, who had been a 
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principal, that he could sell his shares, and I think I 
actually reached an opinion in August at the time that 
the shares were presented for transfer. lle had sold 
some shares. 

Q 1970 you are talking about? 

A That's right, the sale in 1970. 

Q So, in other words, in perhaps less than a year 
the insiders were already Leskinn to sell out their shares 


in Robotguard, is that right? 
A I don't know how to answer that question. 
MR. LOWE: I object. 
THE COURT: We says he doesn't know how to 
answer it. lie can't answer that question. 
BY MR. ANOLIK: 
Q You are experienced in the stock market, are 
you not? As 


A Yes. 


Q Do you know of any other situation where in 


Py se en GI 


perhaps 11 or 12 months the insiders or principals of a 
public company are looking for ways to sell their 
interest? 

MR. LOWE: Objection. 


THE COURT: Sustained. 


Do you know what the effect of this massive 
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sale of stock had upon the market? 
MR. LOWE: Objection. 
THE COURT: Sustained. 
When you spoke to Mr. Rind did you know what 
position was with the company? 
Packer, Wilbur? 
Yes. 
Yes. 
Q What? 
A I always understood him to be in some kind of 
executive capacity, because I dealt with him. 
r@) You knew he was primarily in sales, isn't that 
correct? 
A He was in charge of underwritinas and dis- 
tributions, yes. 
And did you know that he could sign checks? 
I had no knowledge of the internal -- 
That ne couldn't bind the company? 


A I had no knowledge of the internal mechanic: . 


Q You merely knew that when it came to underwriting, 


the finding of deals -- 


A That is what I dealt with Maurice on, on that 
Do you know of any underwriting that he ever 
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dealt with? 

A What? 

Q Do you know of any underwriting that he ever 
dealt with? 

A That he ever dealt with? 

Q Yes. 

A I dealt with Maurice in the Robotguard offering 
in 1969 and Perfect Fit in 1968 -- 

Q Are you saying he signed an underwriting 
offeri 37 

b I did't say that; I said I dealt with him. 
I don't remember who signed the underwriting papers; it 


might have been Bob Berkson or Maurice or Bill Nyman. 


Q So you really did not know what the internal 
workings of Packer, Wilbur were? 
A No, I only knew who I dealt with there. 


Q ‘And as a matter of fact, do you know How many 


shares of stock were actually sold by Mr. Bloch and 


aad “ 


Mr. Lipschutz? 


A "Not unless I check my records. At “thie time 
I did find out. un ert 
“ie It was a very substantial amount, was it not? 


A I think Dave Lipscnutz may have solt maybe as 


much as 15,000, I believe, and Bloch may have sold seven 
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or eight thousand, but that's just a vajuc recollection. 


I'm not particularly sure of it. 
MR. ANOLIK: I have no further questions. 
REDIRECT EXAMINATION 
BY MR. LOWE: 
Q Mr. Salovin, as of July of 1970 were Mr. Bloch 
and Mr. Lipschutz any longer principals of Robotguard? 
A No, they were not. 
MR. LOWE: I have no further questions. 
THE WITNESS: Thank you. 
(Witness excuwed. 


MR. LOWE: The Government calls Irving Bell. 


IRVING BELL, called as a witness by the 
Government, being first duly sworn, testified as 
follows: 

DIRECT EXAMINAT. IN 

BY MR. LOWE: 

Q Mr. Bell, directing your attention to the year 
1970, did you have a brokerage account with a firm Known 
as Packer, Wilbur & Company? 

A Yes, sir. 

Q And did there come a timc when you purchased 


600 sharcs of stock in a company known as Leasepac Corpora- 
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tion through Packer, Wilbur & Company? 

A Yes, sir. 

Q And did you receive the certificates for those 
shares? 

A Yes, sir. 

Q And after you received those certificates what 
did you do with them? 
~ 

A Well, I kept them for a while and then I -- 

0 Will you keep your voice up. I am having a 
little difficulty hearing you. 

A I am sorry. 

When I got the certificates I kept them until 

I decided to sell the shares of the company. 

Q Then what did you do? 

A I notived Packer, Wilbur to sell the shares for 


me, and they asked me to send in the certificate, which I 


did, endorsed. 


Q And did you receive from Packer, Wilbur & Company | 


the proceeds of any, sale of that stock? 
A No, sir. 
Q Did you ever get the stock back? 
A No, sir. 
Q Did you authorize them. .to do anything with your 


stock other than sell it for your account? 
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A No, sir. 
Q Did you authorize them to do anything with the 
proceeds of the sale of that stock other than to apply 
it to your account or deliver it to you? 
A No, sir. 
Q Directing your attention to Government's Exhibit 
3-A for identification, Mr. Bell, are those the stock 
certificates that you delivered to Packer, Wilbur & 
Company? 
A Yes. 
Q And the signatures on the back of each purporting 
tc be your signature, are those your signatures? 
A Yes, they are. 
MR. LOWE: The Government offers Exhibit 3-A 
in evidence. 
MR. BRODSKY: No objection. 
MR. ANOLIK: No objection. 
(Government's Exhibit 3-A for identification 
was received in evidence.) 
MR. LOWE: I have no further questions. 
BY THE COURT: 


Q In your dealings with this company did you go 


there personally or did you use the mails, or how did you 


deal with them? 
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Mails and telephone. 
Mails and telephone? 
Yes. 
So you got your confirmations by mail? 
Yes. 
TUE COURT: All right. 
CROSS EXAM., LION 
BY BROOSKY: 
Q Mr. Bell, your broker at Packer, Wi: dur was a 
person named Mark Fitterman, is that correct? 
A Yes. 
Q You never dealt with a person named Robert 
Berkson, did you? 
A No. 
CROSS EXAMINATION 
BY MR. ANOLIK: 
Q You never dealt with Maurice Rind, did you? 
A No. 
ANOLIK: No questions. 


BY THLE COURT: 


Q you from Ohio? Is that where you come 


No. 


Where do you live? 
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In Maine. 
In Maine? 
Yes. 
How did you deal with Fitterman? What office? 
In Dayton, I think. 
The dealings were in Dayton, Ohio? 


A That's right. 


Q So the stock got from New York to Dayton to you 


when you first got them originally? 
A Evidently, yes. 
THE COURT: All right. 
REDIRECT EXAMINATION 
BY MR. LOWE: 
Q Where did you send the stock when you sent it 
back? 
A I'm not certain. I'm not certain of that. 
MR. LOWE: No further questions. 
THE COURT: You may step cown. 


(Witness excused.) 
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MR. LOWE: The Gover:nent calls Robert Bader. 
ROBERT BADER, called as 
a witness on behalf of the Government, having 
been first duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 
_ BY MR, LOWE: 
° What is your profession, sir? 
A I am a dentist. 
Q Dr. Bader, directing your attention back to 
1970, did you have a brokerage account with a brokerage 


firm known as Packer, Wilbur Company at that time? 


A Yes, I did. 


Q Did there come a time when you purhcased 


300 shares of stock in a company known as Leasepac 
Corporation through Packer, Wil’sur & Company? 

A That's correwt. 

Q Did you ever receiv: from Packer, Wilbur & 
Co..pany the certificates for th 300 shares of stock 
purchased? 

A No, I did not. 

Q Did you wer authorize anyone at Packer, Wilbur 
& Company to use your stock for any purpose whatsoever? 


A No, I did not. 
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Q Did youever receive from Packer, Wilbur & 
Company any money for your 300 shares of Leasepac’ stock? 
A No, I did not. 
Q Directing your attention, Dr. Bader, to 


Government's Exhibit 6-B in evi’ nce and specifically to 


the back of each of those certificates,the signature the.eon | 


purporting to be Robert Bader, is that actually your 
Signature? 
A No, sir, it is not -- no, none of them are. 
Q Did you ever authorize anyone at Packer, Wilbur 
& Company to sign your name to this kind of a document? 
A I did not. 
MR. LOWE: I have no further questions. 
CROSS -EXAMINATION 
BY MR. BRODSKY: 
Q The man you dealt with at Packer, Wilbur was 
a man named Mark Fitterman? 
A That's correct. 
Q In Ohio? 
Yes. 
You live in Ohio? 
Correct. 
And lived there in 1969 and 1970? 


Correct. 
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You don't know a man named Robert Berkson, 


CROSS-EXAMINATION 
BY MR. ANOLIK: 
Q You don't know a Maurice Rind, do you? 
A No, sir. 
MR. LOWE: Nothing further. 
THE COURT: You may step down. 
(Witness excused) 
MR. LOWE: The Government calls Patricia May. 
PAT BZ es MA Y, called as a witness 
on behalf of the Government, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWE: " 
Q Miss May,. back in 1970 and the early part of 


1971, what was your occupation? 


A I was a secretary at Packer, Wilbur. 


Q For whom did you work? 

A I worked for Bill Hyman. 
Did you work for anyone other than Mr. Hyman? 
At times I worked for Robert Berkson. 


Do you see Mr. Berkson in court today? 
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Yes. 


Is he the gentleman who just stood up? 


A Yes. 

Q What were your duties at Packer, Wilbur & 
Company when you were a secretary there? 

A I answered telephones, did typing, typed con- 
firmations, posted books. 

Q What was your salary? 

A I could only guess at 

Q Approximately. 

Approximately $175. 
Per week? 

A Right. 

@] Directing your attention to December of 1970 
and January of 1971, did you have occasion to receive some 
checks from Packer, Wilbur & Company other than your payroll 
checks? 

A Yes, sir. 

MR. BRODSKY: May I come up, your Honor? 

(At the side bar) 

MR. BRODSKY: “Your Honor, I know obviously 
from the last trial what these checks are, and these are 
as I understand it, checks which only have to do with 


the cash shortage at Packer, Wilbur, and I want to note 
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my objection again to this evidence coming in and ask that 
your Honor exclude it. 

THE COURT: I decline to do so. 

MR. BRODSKY: Secondly, your Honor, I am 
afraid that this jury will get the wrong impression about 
the checks, and would you, when they come in -- 

MR. LOWE: We didn't have those the last 
time (indicating). 

MR. BRODSKY: I don't know what you are saying. 

MR. LOWE: It will be clear to the jury from 
the combination of those two exhibits what it is about. 

MR. BRODSKY: That the checks just went back 
and forth? 

MR. LOWL: Yes. At the last trial we did wa] 
have Miss May's checks. we have since discovered them. 

MR. BRODSKY:. Would your Honor instruct the 


jury it is coming in on the question of motive orn?y. 


I am afraid they may think there is something sinister 


about: these. checks coming in. 

THE COURT: I will tell them it is limited 
to that. ¥ 

MR. BRODSKY: Perhaps, if you would -- I don't 
know how to ask you to do this -- the last time you said 


it just comes in on the question of motive, and I ask 
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your Honor, in your discretion, to explain that a little 
more to them. 

THE COURT: I intend to do it on the charge, 


and I don't see -- 


MR. BRODSKY: But they get impressions as 


we go along, and I think it is very important from my 


point of view that they understand precisely what this 
is all about, and if your Honor could give them additional 
words -- you just used the one word, "motive," without 
really telling them -- 

THE COURT: I will indicate this is taken for 


the purose of indicating motive and that might be of some 


help to them in arriving at where the truth lies in the 
case, but it is not a charge in and of itself. 

MR. BRODSKY: Your Honor did say that this 
may be something for a state violation, or something, 
and I.would ask your Honor to tell them it has nothing 
to do with anything in this case except motive, without 
indicating that it might or might not be a violation -- 

THE COURT: I wasn't going to say anything like 
that, but you are putting thoughts in my mind. I am 
aware I said it and it is the fact that it might be, but 
I don't know whether it is or isn't. 


MR. BRODSKY: But it has nothing to do with 
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this trial. 

THE COURT: That is what I told them. I won't 
amplify too much at this time, I will do that at the time 
of the charge. 

MR. ANOLIK: I join in the objection. 

(In open court) 

THE COURT: Do you have an unanswered question? 
BY MR. LOWE: 


9) I believe the question was, during December of 


1970 and January of 1971, did you receive some checks from 


Packer, Wilbur otherothan your ordinary paychecks? 

A Yes, I did. 

Q Directing your attention to Government's 
Exhibit 33 for identification, are those checks which you 
received from Packer, Wilbur & Company? 

A Yes, they are. 

Q .. Could you tell us who signed those checks on 
behalf of the firm? tia ag Ue | pan 

A It looks like Mr. Berkson's signature. 

Q Directing your attention to Government's 
Exhibit 33-B for identification, can you identify those 
documents? 

A Yes, I can. 


(@) Can you tell us what they are? 
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2 A They are three checks made out by me to Packer, 

3 Wilbur & Company. 

4 Q Drawn on your own personal account? 

5 A Yes. 
6 MR. LOWE: The Government will offer 33 and 
1 33-B in evidence, and also offers those portions of | 
8 Government's Exhibit 33-A outlined i. red as records of ! 
9 Packer, Wilbur & Company relating to the other exhibits. 


10 | MR. ANOLIK: No objection. ~ 352: : 
. 
11 | MR. BRODSKY: I already noted my objection 
? 
12 | at the bench. = 


and I note for the jury's 


THE COURT: Yes, 


information that this is taken on the question of motive, 
it is not taken and the Government doesn't offer it as 


proof of the crime with which they are charged here, but 


they offer it a a possible motive. 


This is- part of that @ame business Of getting 


18 | 
19 money into the: bank. She got some checks from them, she | 
20 put checks in, they wash out each other, and meanwhilethe | 
21 money goes through the bank and comes back to her. 

2 She never really got the money -- is that the | 
“ 
2 THE WITNESS: Yes, your Honor. 

* * 25 (Government's Exhibits 33, 33-A and 33-b for 


SOUTHERN Didi KICT COURT REPORTERS. US, COURT UtINI 


rm ja 9 May - direct/cruss 
identification received in evidence.) 

MR. LOWE: No further questions. 
CROSS-EXAMINATION 
BY MR. BRODSKY: 

Q Miss May, at the time that you were working 
at Packev, Wilbur, was Mr. Hyman the chief executive 
officer of the company? 

A Yes, he was. 

Q To your knowledge, was he also -- do you know 
one way or the othcr whether he was the major shareholder 
of the company? 

A To my knowledge, he was. 

Q Was it Mr. Hyman who asked you to write these 
checks to the company and told you that you would get 
checks back? 

A Yes, he did. 

Q Not Mr. Berkson;- correct? 

jie had- nothing to do with it. 

MR. BRODSKY: Thank you. 

MR. ANOLIK: No questions. 
REDIRECT EXAMINATION 


BY MR. LOWE: 


Q Did Mr. ilyman have the power to sign checks 


on Packer, Wilbur's bank account? 
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I assume so. 
Weli, do you know? 

A You are talking about a long time ago, and I 
can't answer that definitively. 

Q You just answered Mr. Brodsky's question to the 
effec’ that he was the chief executive officer and major 
stockholder of Packer, Wilbur. You do remember that? 

A Yes. 

Q Do you remember whther or not he had authority 
to sign checks? 

A As I say, I assume so. All the officers had 
authority to sign checks, i1 I am not mistaken. 

Q He did not sign the Packer, Wilbur checks 
issued to you, however, did he? 

A Not those, no. 

MR. LOWE: No further questions. 
REC ROSS-EXAMINATION 


BY MR. ANOLIR: 


Q Mr, Rind had no authority to sign checks, did 


A . I can't say yes or no. 
Q If I were to tell you there was \estimony that 
he couldn't. -- 


MR. LOWE: I object to that. 
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May - recross 


THE COURT: So what? You could tell me that, 


and I know nothing about it. 


MR. 
THE 
office, in Mr. 
THE 


THE 


THE 


ANOLIK: No further questions. 

COURT: Where were you located in the 
Berkson's part of the office? 

WITNESS: Mr. Hyman's part of the office. 


COURT: You were the secretary for the both 


COURT: And he was on the floor all day, 


from the time he went in in the morning until he came home 


at night? 


all along? 


to that? 
THE 
THE 
THE 
each other. 
THE 
the mailing of 


THE 


WITNESS: Yes. 


COURT: Were yo:. sitting in his office 


WITNESS: Right outside of his office. 


COURT: Where was Mr. Berkson as compared 


WITNESS: In an office on the other side. 
COURT: But within reach of each-other? 


WITNESS: ‘hey were across a corridor from 


COURT: Did you have anything to do with 
anything? 


WITNESS: No. 
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May - recross 
THE COURT: low about confirmations or anything 
like that? 


THE WITNESS. When I first started working 


for the firm I was hired as a typist and typed confirmations, 
| 


THE COURT: You had nothing to do with the 
mailing, or anything else, in the office at the time? 
THE WITNESS: No. 
RECROSS-EXAMINATION 
BY MR. BRODSKY: 

Q Was there a direct-telephone line system fror 
the offices of Packer, Wilbur to the place on the floor 
of the National Stock Exchange where Mr. Hyman worked? 

A To the best of my knowledge, I think there “ight 
have been two ways to reach each other, and one would have 
been by direct line and one by dialing a station, where 
you could dial directly, off the switchboard. 

Q So that at any time anybody wanted, who was 
in the office of Packer. Wilbur, he could reach Mr. 

Hyman virtually instantaneously? 

A That's correct. 

MR. BRODSKY: Nothing further. 
THE COURT: You may step down. 
(Witness excused.) 


MR. LOWE: 
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rm ja 13 M. Berkson - direct 
MARTIN BERKSON, called as a 
witness on behalf of the Governuecnt, having been 
first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. LOWE: 
Q Mr. Berkson, are you related to Robert Berkscn, 
who is a defendant in this case? 
A Yes. 
Q What is your relationship? 
A Father. 


Q Directing your attention back to the summer of 


1970, did youhave occasion to have a conversation with 


your son at that time regarding stock in the company known 
as Robotguard, Inc.? ot 
A Yes. 

Approximately when did that conversation take 

Bats 

In the summer, maybe August or September. 

Was it in person or on the telephone? 

It could be in either place. 

Well, do you recall specifically? 


No. I'. sorry, I don't. 


Do you recall whether anyone else was present 
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during the course of the conversation? 
Nobody. 


what was the conversation? 


»' 


lic sked me if I would buy this 10,000 shares 

stock, and I said I would. 

What if anything did he .ell you about why 

wanted you to buy it? 

Nothing. 

Directing your attention to page 502 of the 
transcript of a prior proc: ding, I ask you to read on that 
page lines 7 through 14, just quietly to yourself and let 
us know when you are finished reading it. 


llave you finished reading it? 


llaving read that, does that. refresh your 


recollection as to what if anything your son told you about 
why he wanted you to do this? 
A Well, at that particular time Mr. Hyman asked 
him to call me and -- 
Is this what your son was telling you? 
This was after I had asreed to buy the stock. 
(@) Is that what your son said to you, what you just 


started to tell me? 


A Yes. 


M. Berkson - direct/cross 
Go ahead. Tell us what he said. 

A That if I would help him and buy this 10,000 
shares of stock and that it would cost $40,000, and I said 
I would. 

Then a few days later he called and said it 
wasn't necessary, Mr. Hyman would take care of it. 

Q Did your son tell you anything about where the 
stock was coming from? 

A No. 

(9) Were you familiar with the internal workings 
of the brokerage firm Packer, Wilbur & Company? 

A No. 

MR. LOWE: No further questions. 
CROSS -EXAMINATION 


BY MR. BRODSKY: 


Q Hov old are you, Mr. Berkson? 


A Sanennesthind:. me. po HR Ein oar 

Q Pa rtageeret son called you in 1$70, ihe seine 
of 1970, did he ask vow St you wjuld buy this stoék-in 
order to bin him out? -+=+- 

A Yes. 

(@) Did he say he wanted some assistance? 


Correct. 


Did you tell him that if he wanted some 
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assistance, you would felp him? 

A Yes, gladly. 

Q And you had that $49,000 available to you in your | 
bank account, did you not? 

A Yes. 

Q And much more than that, did you not? 

A Yes. 

Q Mr. Berkson, you own several commercial 
buildings in New York and a building in Florida? 

A Yes. 

Q And you also own and operate, at least to the 
extent that you are not semi-retired, a bowling alley? 


A Yes. 


MR. BRODKSY: Thank you. 
MR. ANOLIK: No questions, your Honor. 
THE COURT: You may step down. 


MR. LOWE: Your Honor, I wonder if we could 


have a five-minute recess at this time. 


THE COURT: It is close to the luncheon 


et.+,o 
slut 


recess. Please return at 2:15. 
Please do not discuss the case in the meantime, 


(Luncheon recess) — 


-000- 


& 
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AFTERNOON SESSION 
(2.15 p.m.) 
(In the courtroom - in the absence of 
the jury.) 

MR. LOWE: Judge, prior to calling the jury 
back in, I thought it might be easier t~ urke care of 
these matters which would have tc be done outside their 
presence, in any event. 

The first thing is that the Government offers, 
and has offered the grand jury testimony of Mr. Gallentine, 
that portion which has been read, 4s substantive evidence 
in the case; and your Honor indicated -- this was 
Friday -- that you were reserving decision cn that offer, 
and at this point the Government asks your llonor tc rule 
on whether or not that is admissible as substantive 
evidence, admissible for the truth of its contents. 


TIE COURT: I thought the status of that was that 


either you or the other side were going to submit whatever 


you came up with as to the line of cases, or otherwise, 


and I haven't received anything from either one of you. 
I will continue to reserve on that. I don't 
see any reason why I have to rule on that at this point. 


That will be a question for the charge rather than do it 


at this time. 
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MR. LOWE: Well, your Honor, it seems to me 


there is, the very least, a potential problem on the 


subject of motions to dismiss the case at the close of the 
Government's case without that evidence in the case as 
substantive evidence. 

THE COURT: Well, I don't see any difficulty 
there because I think there is sufficient without that 
grand jury testimony in the affirmative to submit to the 
jury in any event. That would only be additional, 
cumulative evidence on your side. 

MR. BRODSKY: Excuse me, your Honor, I assume 
you would give us an opportunity to be heard on that 
question at the appropriate time? 

THE COURT: I thought that was the way we left 
it, that you were going to look it up and let me know 
and see what cases you came up with. 

MR. BRODSKY: Tha*'s correct. 

THE COURT: And I haven't received anything 
from anybody, and therefore I really done nothing myself 
because I have been following the case in the meantime. 

MR. LOWE: Well, your Honor, I don't have any 
cases. I think the rule of evidence which permits the 
admission of it -- I don't know of any -- 


TIE .OURT: It would have to be a related 
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District because we never did it in this District before, 
and that's why I suggested it to you at the time, since 
there has been a change in the rule, that there probably 
would be another District that had ruled on this that 
didn't have the Second Circuit rule. 

Well, in any event, I see no need to go into 
it at this time and keep the jury waiting. I would rather 
go into it at some other time. 

MR. LOWE: The second thing, your Honor, is that 
the Government on Friday offered Exhibit 26, being the 
capital computation performed by the NASD. 

Over the weekend I gave Mr. Brodsky the documents 
upon which that was based, and with the understanding 
that if Mr. Pilpel were back he~e to testify, he would 
testify that the underlying documents were in the files 
of the NASD, and nothing more than that; that he himself 
has no pe: sonal knowledge of any of this. Mr. Brodsky 
indicated that he did not need to have Mr. Pilpel back for 
that purpose -~- 

MR. BRODSKY: As I understand it, Mr. Lowe is 
making the representation that he understands that 


Mr. Pilpel would testify that these documents -- we will 


have them marked in a minute ~~ were in his file at -- 


THE COURT: And that they are the back-up 
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documents for this particular report. 

MR. BRODSKY: Does he say that? 

MR. LOWE: Yes. These pages were made, as I 
told you, right off the top of this (indicating). 

MR. BRODSKY: You see, tnat part of it is 
troublesome to me because -- what was that other man's 
name? 

MR. LOWE: Citron. 

MR. BRODSKY: I think Mr. Piipel says he does 
not know what Citron did. 

THE COURT: No, he doesn’t know what Citron did, 
but, as I understand the situation at this time, he would 
testify that these were records of the organization he 
represents, and that they include as part of the records 
not only the cover shest which was introduced and marked 
as an exhibit but also the back-up sheets which were part 


of it. 


MR. BRODSKY: They were part of the record, 


that's all, yes. 
THE COURT: We will mark them for identification 
as well as the other part. 
(Government's Exhibits 26-A and 26-B were 
marked for identification.) 


MR. LOWE: And in essence, your Honor, the 
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Government renews its offer of Exhibit 26 in evidence as 

a record of the NASD relating to the capital position 

of Packer, Wilbur as of September 30, 1970 and October 31, 


1970. 


MR. BRODSKY: Your Honor, I continue my objection 


My objection is made on the following ground; 

Without the person who actually prepared 
Exhibit 27 for identification, and in the light of the 
testimony of Mr. Pilpel who says that in preparing Exhibit 
27 certain judgmental questions are made, certain assets 
are valued in certain ways, I have no idea what judgmental 
questions were made, how these assets were value, and how 
this work was done; and from just the face of it - and I 
have tried, and I have looked at Exhibit 26-A and Exhibit 
26-B over the weekend - and I have tried to compare it 


myself to 27, and I can't, just looking at the documents, 


make the reconciliation myself. I don't know what was 
reco} 


oe 


wows 


-done. _.-We could only know, your Honor, from anybody who 
is qualified to.testify that, indeed, 26-A and 26-B for 
identification are, indeed, records from Packer, Wilbur; 
they do have it at the NASD as part of what their file is 
of Packer, Wilbur, but we don't know who prepared 26-A 


and 26-B, which are really nothing more, as I sec it, 
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without help, as trial balances and statements of certiin 


accounts of Packer, Wilbur. 

So I don't believe that Exhibit 26 for identifi- 
cation has been properly qualified in any way, and, 
certainly there is no way that I can cross-examine on 
the judgmental questions which were adinittedly made not 
even by Mr. Pilpel, but by somebody who was not in court 
and whom we did not have an opportunity to cross-examine. 

So on the grounds I have stated, your llonor, 

I respectfully object to 26 and Exhibit 26-A and Bb -- 

MR. LOWE: I am not offering 26-A and B -- 

MR. BRODSKY: Just 26. 

MR. ANOLIK: I object to i€. I believe that 
this could be predicated on something that Mr. ilyman had 
in 1970 which we know was inaccurate, but the NASD -~ 

MR. LOWE: How do you know it is inaccurate? 

MR. ANOLIK: I am just saying, which: wé- assume 
may be inaccurate, and which we would want to question 
the man who did the audit. We can't question him, that's 
the point. What verification did we have? 

MR. LOWE: The man did not do an audit. ile 
took the papers that were given by the firm and prepared 
a computation from those papers, and that's what I'm 


offering as his computation and what he got out of. those 
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documents. 


MR. ANOLIK: Would it be fair to say that it 
was based on information given by Bill llyman? 

MR. LOWE: It's fair to say that it is based 
on records submitted by Packer, Wilbur & Company to the 
NASD. 

MR. ANOLIK: Which we assume was submitted by 
Bill Hyman, your Honor. 

We think we could make a lot of mileage, your 
Honor, on cross-examination of Mr. Citron with respect 
to how he conducted this. 

THE COURT: It seems to me there is only one 
assential element that this thing is trying to prove, and 
that is the ratio which I think is 23d, something like 
that; isn't that so? 

What do you say the ratio should be? What do 
you say the ratio sheuld be? ce 
MR. BRODSKY: I don't have any idea from these 


records. 


THE COURT: You have got a client, and you 


have talked to him, and I assume he knows something about 
his own business. 
MR. BRODSKY: I wouldn't assume, your lionor, 


that he knows anything about what the ratio was in 1970 
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or 1969, and even if he did, your llionor -- 

THE COURT: Well, you had months and months to 
look into this. This thing isn't something new to you. 
You knew this point was going to come up. It came up 
at the last trial. 

MR. BROCSKY: Well, Judge, I don't think I have 
any obligation to say what my position as to he ratio is. 

Tie COURT: What you are saying essentially is, 
as I see it, is that it goes to the weight of what -he 
evidence is rather than to its admissibility. It may be 
true that you would come up with a different figure; it 
may be true that you would come up with a lower or a 
higher figure, but I don't know that that would make that 
much difference 

MR. BRODSKY: I respectfully suggest to you 
that in my opinion, anyway, it's not a question of the 


weight; it's a question of the admissibility. I take the 


position that those documents -- 


THE COURT: I don‘t know. It seems to me that 
in the present state I will allow it in evidence and give 
you an opportunity to examine the original documents with 
your expert, or whoever you have got to come up with this, 
and thet is: as much as I can give you, and even that I 


think is more than you should get, because I don‘t think 
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it's a question of admissibility. It's clearly documents 
furnished by the firm to a group that they owed some duty 
of being truthful with, because this is the whole reason 
for the administration of this group by this unofficial 
regulatory association. | 

Now, if they don't give them proper information 
the association can't function. So that eit sti look 


into this, and I wiil continue to reserve on this until 


the end of the case, and you could have your own people 


look at it, and if you can come up with something different, 
well and good, you can introduce it into evidunee if 
you want to. . 

MR. BRODSKY: My point is that I am ie 
introducing any evidence on books and sneetin at Packer, 
Wilbur. 


--r 
= 


THE COURT: The books and records are only 
wn) Os -s 


being made part of the exhibit because you want the back 
up materiai in order to discover how they aad ner with the 
figures. 

MR. BRODSKY: And I am isiaiaiihinin ls nanth 
discover it because the witness who prepared it not a 
witness here. That is my objection. 


THE COURT: Look, what the fellow did in 


the administrative agency, according to the evidence, he 
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took tie figures from Ilyman and he made a judgment based 
on those figures as to what the ratio was. 

Now, there isn't any reason why an independent 
man walking out of the door, who is knowledgeable, can't 
take those same figures and come to a figure also in his 
own mind, and there isn't any reason wh, you people can't 
do it. 

MR. BRODSKY: I don't have anything more to say 
on the subject. I maintain my objection as to inadmissibil 
ity. 

THE COURT: I repeat, I will give you an oppor~ 
tunity to have your own people look into this and come up 
with your own figure and see whether they can come up 
with some other figure. I think it's only offered for 
that one solitary purpose, as I understand it, to show the 
ratio. 

MR. LOWE: That's correct, your lHionor. 

THE COURT: Now you can either stipulate a 
ratio, if you are agreed upon it, or you can get your own 
people to look at it and come up with a ratio based on 
papers which were submitted by the brokerage house. 

I am sure this is not going to come up now at 
this particular point in time, so I will take it in 


evidence subject to that condition, that if you want an 
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opportunity to do so, you can do what I have suggested 
during the cours. of my remarks. 

The clerk of the Court will mark it. 

But if the jucy asks for these exhibits, the 
only thing they will get is the cover sheets. 

MR. LOWE: That's all I am offering, your 
Honor. 

THE COURT: All right. 

(Government's Exhibit 26 for identification 

was received in evidence.) 

MR. LOWE: As longa as we are about it, whether 
or not it is necessary to call Mr. Soffler to testify 
to Government's Exhibit 29 being the page from the file 
at the SEC submitted by Wilbur Ilyman on behalf of Packer, 
Wilbur showing who the officers and stockholders of the 
company were. 

MR. BRODSKY: As I understand it, if Mr. 

offler w called he would testify that this a record 
taken from the files of the SEC? 

MR. LOWE: That's right, and that it was 
submitted by Packer, Wilbur, and that the signature on 
the file was Wilbur Ilyman's. 

MR. ANOLIK: We would object to it, your 


Honor. 
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1 | sls 
2 THE CUURT: Ue is not asking whether you ‘bject 
3 | to it. 
4 | Do you want to see the witness Or are you willing 
| 
to stipulate that the witness will so specify? 


uo 


MR. BRODSKY: As far as I'm concerned I will 


7 | stipulate that the witness will so testify. 


MR. ANOLIK: Your Honor, I would have to examine 


the witness. 


10 THE COURT: All ht, have him come in. 


li R- ; the jury in. 


12 Mk. BRODSKY: Your Honor, I will withdraw the 


There is no point to it, Judge. 


13 stipulation. 


(Continued on next page 
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Us COURT 


(The jury entered the courtroom) 
MR. LOWE: The Gcvernment calls David Soffler. 
DAVID SOFrFLER, called ne 
_a witness on behalf of the Government, having been 
first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. LOWE: 
Q By whom are you employed? 
A I am employed by the United States Securities 
Exchange Commission at the New York office. 
Q In what capacity are you so employed? 
A As an investigator. 
Q Show you novnrenenk*s Exhibit 29 for identi- 
fication, can you identify that document? 
A Yes, I can. 
Tell us what it is. 
A It is part of a document taken from the SEC 
files, at the New York office. It is a Schedule A of 
Form BD and indicates the office of Packer, Wilbur. 


Q How does that document get into the SEC 


A It is filed by the firm, Packer, Wilbur & Company 


| 
and is submitted to the SEC office. | 
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Soffler - direct/cross 
MR. LOWE: The Government offers Exhbit 29 
in evidence. 
MR. ANOLIK: I «ill object to this. 
THE COURT: Objection overruled. 
(Government's Exhibit 29 for identification 
received in evidence) 
MR. LOWE: I have no further questions. 
CROSS~EXAMINATION 
BY MR. ANOLIK: 
(9) Mr. Soffler, did you work with Mr. Lowe on the 


investigation of this case? 


A Yes, I did. 


THE COURT: Objection sustained. There is only 


one question here, did he take this record out of the 


file, period. Nothing else. Everything else is 


rebuttal or defense. 
You can do it in due course if you 
call him as your witness. 
Q Can you tejl me whether or not you 
verification of this in the files of the SEC? 
THE COURT: Sustained. 
MR, ANOLIK: May I have a side bar, your 


Honor? 


(At the side bar) 
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Soffler - cross 
MR. ANOLIK: Your Honor, I respectfully submit 
we should have a confrontation of this witness. I don't 
think I am bound by the direct examination. I have a 
right to go into the aspects of this document. I don't 
think I can ask him whether he took this out of the files 
only, otherwise I am not cross-examining him. 


THE COURT: That is all the voir dire is 


MR. ANOLIK: This is not voir dire, it is 
cross-examination. 

THE COURT: It is voir dire. He didn't 
testify to the contents of the document, just as a 
custodian of a piece of paper from the SEC. 

If you want to do that, you have to call 
him as your own witness. 

MR. ANOLIK: My understanding is that I don't 
have to call any witnesses -- 

THE COURT: I don't care if you don't call 
anybody. The point of the rule is that this is at my 
discretion whether to allow you to do it, and I won't let 
you do it. 


All he has shown up to this point is a piece of 


paper in the file of the SEC. 


“Mode and Order of Interrogation and 
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Presentation, Rule 611, subdivision (a): Control by 

the Court. The Court shall exercise reasonable control 
cf the mode and order of interrogating witnesses and 


presenting evidence so as to make the interrogation and 


presentation effective to ascertain the truth, (2) avoid 


needless delay, and (3) protect the witnesses from 
harassment. 

"“(b) Scope of the cross-examination. Cross- 
examination should be limited to the subject matter of the 
direct examination and matters affecting the credibility 
of witnesses. The Court may in its discretion permit 
inguiry into additional matters." 

I decline to do that. 

MR. ANOLIK: May I go into his credibility, 
your Honor? 

THE COURT: Yes, if it concerns his credibility 

MR. ANOLIK: I would like the record to show 
your Honor sustained objections by the Government -- 

THE COURT: It is my job to run this trial, not 
to be run by the lawyers. I couldn't care less if he 
did it to you or you did it to him, I would do it in 


the same fashion. 
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Soffler - cross 
(In open court) 
MR. ANOLIK;: 

@) Where did you get this document from? 

A That was taken from the files. I have the 
Original copy on the desk over there, on counsel table, and 
you may see it. 

Q You have the original? 

A It is right in there (indicating). 

(Pause) 

This is the original of Exhibit 29? 

Yes, it is. 

Did you yourself make that photostat? 
Yes. 

Where did you get the original? 

From the SEC's office, 26 Federal Plaza. 
Who gave it to you? 

It is filed in the office. 

Tell me physically how you got it. 

A I went into the file room and signed out for 
the document. 

Q Did you speak to anybody when you got it? 


A I told the people in the file room that 1 ain 


taking it out, and my name is indicated that I signed out 


for the file. 
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Do you know how the SEC got the document? 

It was either mailed or it was delivered to 
the SEC. I have no idea. 

Were you there when it was delivered? 

No, sir. 

Did you see it filed? 

No, sir. 

Do you know who prepared it? 

THE COURT: Sustained, on that one. 


Do you know who in fact filed it? 


Who filed this document? 
Yes. 
I have no idea. 


Is this document signed? 


THE COURT: Susat‘ned. It speaks itself. 
@) Did you speak to any other agent of SEC 
concerning this document? 
A No, sir. 
THE COURT: Sustained as immaterial. 
(@) Did you independently verify any of the infoenatés. 
on this document? 


THE COURT: Sustained as immaterial. 


Honor. 


SOUTHERN DE iRICL COURT REPORTERS. Us COURLEOtSI 
KN Y — 791-1020 


MR. ANOLIK: I have no further questions, your | 
l 
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Soffler - cross 


MR. LOWE: Your Honor, I undestand defense 
counsel are prepared to stipulate to the admissibility 
under the usual understanding, with regard to how they are 
to be considered as to Government's Exhibits 30 and 31 
for identification, being two charts. 

MR. BRODSKY: We are stipulating that if 
Mr. Soffler testified, he would say he prepared the 
charts and they were prepared from records in evidence. 

I so stiuplate. 

MR. ANOLIK: Yes, I have no objection. 

(At the side bar) 

MR. BRODSKY: I had a problem last time about 
the title and I think you instructed the jury the title 
was not in evidence. 

THE COURT: Yes, I remember that. 

MR. LOWE: That is no problem. 

MR. BRODSKY: I would ask the Court to tell 
the jury that. 

THE COURT: Okay. 

MR. ANOLIK: The charts themselves have no 
independent evidentiary value except to assist the jury in 
the presencation of evidence. 


THE COURT: All right. 
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(In open court) 

(Government's Exhibits 30 and 31 for identifica- 

received in evidence) 

THE COURT: The headings on these were put on 
there, and they are not really part of the evidence in 
the case. 

What appears on those charts, however, is based 
on the evidence in the case, and they as ot themselves 
are not evidence, all they do is reflect what happened 
during the course of the trial, and if there are any 
errors that will be brought during the course of argument, 
I am sure. 

MR. LOWE: I have no further questions of the 
witness, and I would like to offer Government's Exhibit 
9-A as a record of the Harris Trust & Savings Bank of 
Chicago, Illinois. 

MR. BRODSKY: I have no objection. 

MR, ANOLIK: No objection. 

THE COURT: Received. 

(Government's Exhibit 9-A was received in 

evidence.) 

MR. LOWE: Your Honor, the Government rests. 

THE COURT: At this point, we will take 


a five-minute recess, because we discuss questions of law 


SOUTHERN Divi RIC) COURT REPORTERS. Us COURTHON 


rb ja 10 


and they are not any of your province, thy don't concern 


you, and rather than have you sit here while we talk 
at the side bar, you can go in and relax inside. 

Please don't discuss the case in the meantime, 

(Jury left courtroom) 

MR. BRODSKY: Your Honor, on behalf of 
Mr. Berkson, I respectfully move to dismiss on the 
ground that the Government has not made out a prima facie 
case. 

Your Honor, it seems to me that in order for 
the Government to have made out a prima facie case, 
and I am repeating some of the argument I made in the 
first trial, they have to prove two things: One, that 
there is evidence in the record that Mr. Berkson knew 
about the forgeries; and, two, that there was evidence 
in the record that having known about it, he participated 
in some way to make these alleged crimes a-part of his 
own in -- a. part of what he was doing. And certainly, 
your Honor, on the last score, if I can take the two 
points in reverse, even if one assumes for the moment, 
which I don't, that there is evidence in this record enough 
to go to the jury to indicate that Mr. Berkson knew about 
the unauthorized use of these securities, certainly there 


is no evidence in the record that he ever did anything, he 


SOUTHERN Dint RICH COURT REPORTERS, US. COURIHOLSI 


rb ja ll 

ever did any act which made him a participant in the 

crime, which made him, as I understand you will and should 
charge the jury, that in some way he made this crime some- 
thing which he was interested in, involved with and 
actively participated in as distinguished from simply being 
a man who knew what was going on without taking any steps 
to stop it. 

So I suggest to your Honor that there is 
insufficient evidence in the record, certainly on the 
latter point, that he participated; and there is no act that 
any witness has testified to which would let this jury 
conclude that in any way he participated in any of the 
counts in the indictment. 

I say also that there is insufficient evidence 
to go to the jury on the question of whether or not he knew 
that the stocks were being used in an unauthorized way. 

Short of that, your Honor, I do believe that 
at the very least many of these counts should be stricken. 
I think we have a cutoff date, and even if we take some 
of this grand jury evidence as substantive evidence in 
the case, which we have not as yet, as I understand it, 
it just came in for impeachment purposes, so for -- even 
if we took it as substantive evidence, there is a point 


when even Gallentine says he had a stock dividend 
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conversation with Mr. Berkson, and that is way behond 
many of the substantive counts of the indictment, and I 
think at the very least some of those counts should be 
dismissed. 

This conversation came three or four weeks 
after the date of September llth, at the beginning of 
October of 1969, and many of the substantive counts here 
took place before that, and it is my position that there 
is no evidence with regard to those counts. 

On those scores, your Honor, I respectfully 
request that you dismiss the indictment as against Mr. 
Berkson on the ground that the Government has failed to make 
out a prima facie case. 

MR, ANOLIK: Your Honor, I would join in that 
motion, 

Il point out in this trial, unlike the last 


trial, Mr. Gallentine did not even ~o as far as he did 


the last time. The last time he specifically recollected, 


supposedly, that Mr. Rind told him to forge certificates 
and he never said that this time. 

He merely said Mr. Rind in his opinion was aware 
of what had to be done and did not indicate that he 
participated in it. He said, “Do what you have to do." 


I don't think that amounts to active participation ina 
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criminal conspiracy or in any of the substantive acts in 
the indictment. 

I submit this case is far weaker than the one 
you let g. to the jury last time, and I would ask for a 
dismissal. 

THE COURT: Let me see the ictment. 

(Pause) 

TuiE COURT: I will reserve on that sufficiently 
for me to take the indictment and take a look at it, 
and will be out in a few minutes. 

(Recess) 

THE COUR‘. In reference to the tion made 
by the detendant Berkson, which the Court deems to have 
been made as to each count in the indictment, which runs 
through to count 10, inclusive, the argument substantially 
made as far as when the date was that he possibly could 


have known and possibly could have participated applies 


really only to two counts, c 
I deny the motion as to all the counts, however, 


because I feel there is a jury question here as to when he 


did gain knowledge and when, if anytime, he did participate. 


That is a jury question, and I leave that to the jury. 
The motions are denied with an exception to the 


defendant Berkson as to each ruling. 
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In reference to Rind, the motions are denicd, 


and I deem the motions made to all counts, 2 through 9, 


inclusive, and they are denied as to all those counts, with 
an exception to the defendant Rind. 

Are the defendants prepared to proceed? 

MR. BRODSKY: Defendant Berkson rests, your 
Honor. 

ANOLIK: Defendant Rind rests. 

COURT: How much tine do you want for 
summation? 

LOWE: I think, your Honor, about an 

BRODSKY: ~*~ I think about an hour, your 
Honor. 

MR. ANOLIK: About an hour, your Honor. 

THE COURT: Then we will ~~oceed with the 
Government and Mr. Berkson, and thea we will continue 
tomorrow morning. 

The rulings on the requests and what-not, are 
the same as made at the last trial, and I don't sce any 
reason to go through that again, because we can incoprorate 
them by reference and make them a part of this record. 

Is that satisfactory? 

MR. LOWE: ‘Your Honor, the last time you 


indicated that your Honor would charge the jury on the 
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subject of delibera~..sy closing one's eyes, and it is my 
recollection that in the actual charge you did not mention 
that subject to the jury. 

THE COURT : I have to look at it again. I have 
not looked at this charge since I last gave it. 

The court reporter has the charge, and I have 
been waiting to get it from him, and we don't have it yet, 
but I think that is the law in this district, that language 
has to be used in this district. 

MR. LOWE: At this point, before I Sum up, 

I need a ruling on the question of Gallentine's grand jury 
testimony. 

THE COURT: Yes, that is so. 

MR. LOWE: It seems to me that the federal 
rules of evidence provide that when a witness gives testi- 


mony which is contradictory to his grand jury testimony, his 


grand jury testimony becomes admissible not only to impeach 


him but as substantive e« idence and the reason given by 
the commentators was that the existence of this evidence 
should not be denied to the proponent of it simply because 
the witness changes his story, provided it meets the 

test of being inconsistent and having been given on 

a prior occasion under oath. 


I believe both of those criteria are satisfied 
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by Gallentine's grand jury testimony. It is inconsistent, 
it was given under oath, and in addition to that, Mr. 
Gallentine testified that in fact he gave that testimony 
under oath in the grand jury, although he testified, to 
use his euphemism, that it was inaccurate. 

THE COURT: I am familiar with the rule, 
and I know, as I indicated before, that this is a change 
in this siaesdoks ) 

Are you aware Sealed case that says this district! 
still is not attuned by the change in the rule, Mr. 
Brodsky? 

MR. BRODSKY: No. This district is certainly 
affected by the change in the rule, I don't argue that 


at all, it is plain English. 


But this is my argument, Judge: Here we nave 


a situation where a witness testifies before the grand 


“vv: ne. - 


jury where there is no Sriveevigad ade satig on the other side 


there» is no judge to rule on the dae dala of the sight a 


THE COURT: I am aware of your ieniaiitie and I | 


would say, as I said months before, that is what tas can 
tell the jury when you get to that point, if you get to 
that point. 


Under the situation, ¥ find there is substentive 


use. and I will ailow it, with an exception to each 
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defendant. 
I think your argument should be made to the jury 
rather than as a matter of law. It is not a matter of 
law. 
in the jury, please. 


(Continued on next page) 
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(The jury entered the courtroom.) 


THE COURT: Members of the jury, we have 


concluded the taking of the evidence. All the parties 


have rested, and we now get on to that second time the 
lawyers get an opportunity to speak to you, which is 
called summation, and the way that proceeds is this: 

The Government speaks first; the saticutaiihs 
then speak if they desire to do so; there is no obligation 
on their part to do so; and then after they get through, 
if they avail themselves of the opportunity, the Govern- 
ment gets a short time for rebuttal. 

So what will happen here as far as we can 
figure out this point is that Mr. Lowe will speak for 
about an hour, and Mr. Brodsky will then speak for about 
an hour, and then we will suspend until tomorrow morning 
until 10 o'clock, and then Mr. Anolik ''ill speak for 
about an hour, and then Mr. Lowe will respond, and after 

-that's concluded I will charge you on the law as it 
applies to these facts, and you will find the facts and 
the apply the law to it. You should get the case 
tomorrow for deliberation. 


MR. LOWE: Thank you, your Honor. 
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SUMMATION IN CiIIEF ON BEHALF OF TUTE GOVERNMENT. 

MR. LOWE: Counsel for the defense, and Madam 
Forelady, la@ es and gentlemen of the jury: 

As his Honor has just told you, this is pretty 
much the end of the case. All of the evidence that 
there is for you to consider is now before you. There 
is not, nor will there be, any more evidence. 

What you are about to hear is essentially two 
things, one, a review of the evidence, and, two, some 
thoughts on what conclusions you can draw from the 
evidence. 

Now, what does that mean? 

As I told you in the opening statement, what the 
lawyers say duri*cg the course of a case is not evidence. 
You are limited in what you consider in making you deter- 
mination to the testimony that you heard, to the documents 
and to any stipulations that may have keen entered into 
during the trial. 

Trcre is one thing, however, that you came 


here with, that you had with you while you listened to the 


evidence, that you have operating while you listen to the 


talk, and that you will have with you when you are in the 


jury roo.n deliberating, and that is, plain and simply, your 


own common sense, your intelligence, your ability to listen. 
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Because when you hear testimony and see documents, they 

may persuade you to conclude something that by themselves 
they don't say. But you may reasonably draw such inferences 
as you choose from the actual factual cvidence that has 

been put before you. 

Now, as you know, this is a criminal case, and 
because it is a criminal case the Government, the prosecu- 
tion, has the burden of satisfying each and every one of 
you beyond a rcasonable doubt of the conclusions which 


the Government asks you to draw before you can draw that 


conclusion; that is to say, before you can find these 
defendants guilty of the charges. 

Now, I am sure you will hear more about that 
from the other attorneys, and you will hear it defined for 
you by the Judge. 

New, I don't want to make a big deal out of Yes 
but simply to say this, that in any matter as serious as 


a criminal case, it is vital to our system of justice 


that the standard that you apply be a stringent standard. 


In our system a person is not to be branded a criminal 
unless and until a sufficient amount of proof to convince 
you beyond a reasonable doubt is presented. And that 


is the burden that the Government has and that is the burden, 


that we gladly assume, because that's the way it has to be. 


387 
Let me now, I hope briefly, review with you what 
the evidence does show, and just what it is that the 
Government believes you can conclude from that evidence. 
We start out with the background, the financial 


condition of the brokerage firm of Packer, Wilbur & Company; 


and I am going to spend a little bit of time dwelling on 


exactly what the financial condition was, and let me at 
the outset tell yor why it is important: 

Nobody is charged here with being broke, with 
being short of money Or anything like that; in fact, if 
you find it to be so -- and, indeed, I suspect you are 
not going to hear a lot of argument on whether it iS SO, 
that Packer, Wilbur was in very difficult, if not desperate, 
financial circumstances, does not mean that these people 
are guilty of a crime. 

What it does mean, however ~~ and this is why 
it is important ~~ is that this may be an explanation 
for why the activity, the i ivity that they are 
charged with, was done. 

Now, we start out basically in the month of 
August 1970, and we will be continuing for a period cf 
time that ends some time in March of 1971, roughly six 
or eight months. 


In August of 1970 what do we know about Packer, 
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Wilbur? We know that their bank account was overdrawn 
almost every day. 


Now, that by itself is only a little bit. 


But consider this. It is probably likeiy that every one 


of us in this room on one occasion or another has bounced 
a check. It happens. You make a mistake in your 
calculations; you forget, you might once in a wr le bounce 
a check, and it's no crime. 

But these people, this firm was overdrawn almost 
every day in the monti. of August. As a matter of fact, 
I think the record shows that for the month of August 
there was a grand total of three days in which they were 
not overdrawn. And the amount of the various overdrafts 
indicates that it was no mistake; because the amounts 
are often as high as $100,000 or more; and you will be 
able to look, if you wish, during your deliberations at 
the statement of the bank account of Packer, Wilbur for 
August and the statement for September, ana it will show 
right on that statement. Actually, in September they 
did a little better. I believe there were five days in 
September when they were not overdrawn. And, again, 
overdrawn in very large amounts. 

Now, that is not the only problem that they 


had, ladies and gentlemen. 
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Do you remember Mr. Gallentine, while he was 
testifying, kept trying to tell us how "We had this cash 


flow problem; we had this cash shortage," et cetera. 
Well, ladies and gentlemen, they had a little 


more than a cash shortage. In fact, the evidence indicate» 


that they were, for all practical purposes, bankrupt by 


the end of September 1970; and there is a specific 
exhibit, Government's Exhibit 26, which shows that at 

the end of September the amovnt of their capital and the 
amount of their debts -- or, actually, I should say it the 
other way around so the ratio comes out -~ the ratio of 
their debts to their capital at the end of September 1970 
was something like 62 to l. By the end of October of 
1970 there was no ratio because they did not have a plus 
in their capital account; their net capital came out to 
a minus figure; . and from that you might conclude that 
these guys were in desperate financial condition. 

Now we have basically three people that you 
can tell from the evidence hada real concern for the 
financial condition of this firm. None of them were 
James Gallentine. The first person who had a concern 
was Mr. Hyman. Mr. ilyman was not only the president 
and chief executive, and whatever else you might call him, 


of that firm: he also owned a piece of the firm. That 
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is to say, that he owns as his own personal assét a 
percentage of that firm's assets. . 

Mr. Berkson, the evidence shows, also had a 
piece of the action, owned as his own personal asset a 
percentage of the firm. And one of the last documents 
in evidence, the document on file at the SEC, shows that 
Mr. Rind also owned as his own personal asset a portion 
of the assets of Packer, Wilbur & Company. 

They were the three major stockholders; they 
were the officers; they were the directors; they were, 
ladies and gentlemen, as I told you in my opening statement, 
the top layer at Packer, Wilbur & Company. They were 
the executives, the bosses, people who made the policies 
or made the decisions that ultimately were carried out 
by people below. 

To give you an idea just how desperate these 


people were in terms of their financial condition, think 


about the checks that went into evidence payable. to 


James Gallentine and the checks that went into: evidence 
payable to Patricia May. We know that those checks did 
not really represent money being paid to those people, 
because we know that those people gave their own checks 
for the same amount of money on about the same day back 


to the firm. 
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Now, Once again, we know that that is not the 


crime for which these people are on trial. Indeed, it 


may not be.a crime at all; but even if it is a crime, it 


is not the crime for which they are on trial. 


(Continued on next page.) 
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We do know that they were desperate enough to 
engage in kiting checks, with the aid of their employees, 
just to have for even a brief period of time some money 
in their bank account. 

You will recall, ladies and gentlemen, Mr. 
Gallentine told you about how they operated with their bank. 
Even though they had transactions which were not going 
anywhere, which were not rea)ly going to generate any money, 
they could put those transactions in the bank and the bank 
woulda give them immediate credit because the bank didn't 
know that those transactions were not going anywhere. 

Similarly with the checks. If you have a 
good relationship with your bank, your bank will allow you 
to draw on what is called uncollected funds, and that gives 
you the period of time it takes for those checks to wash 
out, to use that money, and the bank is not doing tiuis just 
to be kind, the bank makes money doing this. They charge 
interest for the number of days they have advanced this 
money against what they believe is solid collateral. 

MR. ANOLIK: Objection, your Honor. There is 
no evidence abwut charging interest. 

THE COURT: Weli, this is argument, and there 
is no specific evidence that interest was charged, but it 


is only a matte of argument. 
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In any event, ladies and gentlemen, 
that is the picture, the background within which the 
events which constitute the basis for the charges in 
this case took place, to help you understand a little bit 
about why they took place. 

I think you all agree that one of the strange 
things about this case is the crudity of the scheme. 
Basically, what th se people were doing was committing 
forgery and literally stealing stock that belonged to the 
customers of the firm and selling it or pledging it as 
collateral and using the proceeds for themselves. 

Now, even a halfwit can say to himself, “Sooner 
or later this is all going to blow up in my face, and I am 
going to get caught, because somebody is going to ask where 
their stock is, and I won't have it to give them," 


You may be wondering how could people who were 


intelligent enough to run a brokerage firm be $0 stupid 


to take such a risk. 


eres = 

Well, let me suggest to you two answers to that 
question: Number one, it is simply that when in desperate 
straits even intelligent people have a tendency to do 
stupid things. Mr. Gallentine testified to something that 


may be will give you a clue to why they might have taken 


the risk involved. 
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You remember Mr. Gallentine saying that he 


was told that the firm had warrants to purchase 20,000 


shares of Leasepac stock. Now, that meant that gave them 
the right to buy from the company 20,000 shares of this 
stock at a stated price, whatever that price might have 
been, gave them the right to buy 20,000 shares, and it 
took some money to do that. 

You remember that Mr. Gallentine also testified 
that Mr. Rind was talking about bringing a million dollars 
of new capital into the firm. Now, from that you can 
see that perhaps what initially seems iike a stupid risk 
is not quite so stupid after all, because here is wnat 
Nappens: 

You have customers who purchase stock through 
you, you are holding the stock, they have not, up until 
this point of time, asked for it, they are happy to have it 
sit there, it is easier than being responsible for it t’ :m- 
selves -- they have not asked for it up now, ly 
I think you can find the concept of what they intended to 
do was that for the period of time that they needed it, 
they would use the customers' stock and then comes 
prosperity, which is right around the corner -- it seems 
somebody named Herbert Hoover said that just before the 


roof fell in back in 1929 -- but people have a tendency to 
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believe that tomorrow things will get better and every- 

thing will be all right, and you might find what these 

people believed was that sooner or later Mr. Rind was going 
to be able to come up with somebody who was going to put 

a million dollars of fresh capital into thatfirm, and 

once they had that million dollars they could exercise their. 
warrants and get enough Leasepac stock to replace what they 


had taken from their customers, and then whenever their 


customers asked for the stock, they could give it to them and 


no one would be the wiser.. 

It is kind of like paying today's debts with 
tomorrow's income without being terribly sure that you are 
going to have any income tomorrow, but hoping like made 
that you are. 

It is like living beyond your means in the hopes 
you are going to get a raise to eventually pull yourself 
out. 

-~But it is not quite as innocent as that, because 
along the way what you have done is not simply borrow 
more money than you could afford to pay back, but 
what you have done is without authe~ity, without your 
customers even knowing about it, taking your ¢ 1:stomers' 
property and using it as if it were your own, and that, 


ladies snc gentlemen, is practically a textbook definition 
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of stealing. 

So now we have seen what you might find is the 
why of it, and now we have seen what you might find was the 
how of it. 

Let me quickly review the what of it, and then 
we will get to the who part. 

From the evidence we find that in about the middle 
of August Mr. Rind, who apparently has a connection at | 
the Euclid National Bank in Euclid, Ohio, is able to arrange 
to borrow $300,000 from that bank, but he needs collateral 
for the loan, anu that collateral, among otherthings, 
consisted of 10,GU0 shares of Leasepac stock. 

we know that the authority for Mr. Rind to borrow 
that stock from Packer, Wilbur had to be given to him by 
the firm, and we know that it was, and we have a certificate 
that says the boar« of directors-approves allowing Mr. Rind 
to borrow this 10,000 shares of Leasepac stock and use it 
to secure this loan, and we: know from Mr. Galientine that 
the idea was that the proceeds of-this loan would go into 
Packer, Wilbur's coffers and be used to -un the busir«ss. 

We also know that the certificate of the 
resolution of the board of directors for that transaction 
was signed by Robert Berkson. 


Now, all of that is very interesting, but what 
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that is the first time that the shenanigans started to take 


é is there about that transaction? What there is is that ) 
4 place. 

5 Remember what Mr. Sestwatvan said, and at some 
6 point later in my talking to you this afternoon I will have | 
7 a lot to say about Mr. Gallentine, but for the moment just | 
8 focus on what he said about this one occasion, | 
9 Mr. Gallentine testified that Mr. Rind came in 

10 and said to him that he was going to be taking 10,000 shares | 
1 | of Leasepac stock to secure this loan at the bank and told 

12 | hin to get up the 10,000 shares, and Gallentine said he , 
13 proceeded to collect all the snares that they had available 
M4 | to them, and he came up short, didn't have 10,000, and he 

15 | said he went to Mr. Rind and told Mr. Find, “We don't have 


certificates for 10,069 shares available to give you." 


Then there is some discussion between the two 


and I don't think it is clear 


of them about what to do, 


from the testimony of Mr. Gallentine, and I don't think that 


whose idea it was, but they came to the 


it matters, 


conclusion that the solution to that problem lay in the 


customers' stock that they had in safekeeping; take that 
stock and use it to get up the tota!) of 10,000 that they 


| 
needed. > 
| 


2 = 8 8 


We know from the records that they took the 
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stock of Jeffrey Goldman and they took the stock of 
Elaine Mayerson, and we know from the records that they 
sent that stock into the transfer agent, who cancelled it, 
and issued new shares in the name of Pack-Wil, which, 

as you recall, is the name Packer, Wilbur used for its 
own stock in the street name. ) 

And we know from the testimony of Jeffrey Goldman 
and from Mrs.. Mayerson that the signatures of the customers 
on the stock transfer powers were forged. 

What is a stock transfer power? Let me compare 
a stock certificate and a check. Some of you may not be 
familiar with stock certificates, but probably all of you are 
familiar with checks. 

If someone writes out a check to your order, 
in your name, it requires in order for it to be negotiable, 
to be transferred by you to somebody else or deposited 
in your bank, or whatever, -that you endorse it on the 
back. In essence that is what a-stock transfer power is. 
The person in whose name the stock is issued, Jeffrey 
Goldman, Elaine Mayerson, or any of the people you saw today ,' 
in order for that stock certificate, and the certificate is 


like a check -- a cher.k is not money, it is evidence of 


ownership of the stock of the company. 


| 
| 
money -- the certificate, simply, is evidence of the 
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In order for that stock certificate to become 
negotiable, to be handed over to another person who could 
then hand it over to yet another person, it requires that 
the person to whom it is issued endorse the back, and that 
can be done right on the back of the certificate itself or, 
in this case, as is often the practice in Wall Street, 
on a separate piece of paper known as a stock transfer 
power. And all that says is that the stock certificate 
to which this is attached is hereby transferred to whoever, 
and a signature goes on, and that signature is subsequently 
guaranteed by the brokerage firm at which that person has 
an account, and then it becomes negotiable and it can pass 
through half a dozen hands without ever being transferred 
into anybody else's name, 

In any event, that is the first time that we 


find the unauthorized, illegal use of customers' certi- 


ficates and the forgery of customers’ names. 


We know that Mr. Gallentine gave that stock © 
to Mr. Rind, and we know that the stock that resulted, the 
stock that was issued back to Pack-Wil, found its way 
to the Euclid Bank to be collateral for that loan of 
$300,000. 


Now, at some. point someone is going to say 
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that's pretty correct, he is not. He is an admitted 
criminal. He has admitted that he took part in the 
various criminal transactions that he testified about. 
This about this: Remember who he was back 
then. He was the cashier, an important man, but by no 
stretch of the imagination the most important. He was 
only an employee. He did not have ownership interest 
in the firm. All he got out of any of this was his 
salary which, at its height, was only $300 a week. 
That is not bad pay, but certainly not a great deal. 
The point, ladies and gentlemen, is that it 
is all but incredible to think that Mr. Gallentine did this 
on his own. There was no reason for him to do it on 
his own because there was no real benefit to him for doing 
it. The benefit was to the firm and to the three people 
who had an interest in the firm, and you might reasonably 
conclude that at least one of those three people had to 
be behind this thing, because there was no othe reason for 
Mr. Gallentine to have done it. 
Okay .« That was the first time, hut that was not 
the last time. We know that at about the same time, or 


within a few days of this first transaction, we have a 


couple of sales of Leasepac Corporation stock by Packer, 


Wilbur to a firm named Schreiber Bosse in Cleveland, Ohio, 


SOUTHERN DisfRICT COURT REPORTERS. U.S. COURIHOtSE 
OLEY ARE. NEW YORK. NY — 791-1020 


rb ja 10 


and the record indicates that those transactions took place 


about -- two transactions, about a week apart, in the second, 


half of August of 1970. 

We know from the records that the delivery of 
stock to satisfy those transactions, stock certificates that 
were delivered were stolen from the customers of Packer 
Wilbur. We know from what Mr. Galientine said that 
Mr. Rind was the one who set up these transactions. 

He said that Mr. Rind told him that, and he also 
said that he told Mr. Rind that they didn't have any 
certificates to deliver. 

Once gain we get into a question about Mr. 


Gallentine. Did Mr. Rind tell him what to do or not? 


Mr. Gallentine at some point in his testimony said, "Well, 
look, it was really just understood that this was the way 
it was going to be, because that is what had to, be done." 
What he meant by that, I think, was this: No 
question, according to his testimony, that he was, telling 
Rind -- Mr. Find, the defendant here -- that they didn't 
have stock of their own to use and they had to use . 
customers’ stock. hil a 
First of all, there may be some argument about 


whether or not at this point the subject of actually forging 


the customers' names came up, but what Mr. Gallentine said 
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was that the only way to use the customers’ stock was to 
forge their names, because, you remember, as I explaind 
to you a little while ago, that is the only way the certi- 
ficates could become negotiable, and with the one exception 
ef the customers who came in and testified, one of whom 
said, "I signed the stock transfer power," when he sent it 
back to them, all of the others not only didn't sign the 
stock transfer powers but had never even seen their stock, 
it had been sitting at Packer, Wilbur from the day they 
bought it, and at the very least Mr. Gallentine's testimony 
says Mr. Rind said, "Do what you have to do." 

Ladies and gentlemen, one thing about the 


commission of a crime, people don't usually sit down and 


P ‘ ‘ | 
say among themselves, "Look, we are going to commit a crime, 


and we are going to commit this kind of crime, and this 


is exactly how we are going to do it." 

People don't talk in those terms. What they 
do do is say, as Mr. Gallentine is reporting to Mr. Find, 
“Our backs are against the wall. ‘The banks are calling sie 
we have overdrafts, and we have to cover the overdrafts.” 

Mr. Rind, who is apparently the supersalesman 
of the firm, arranges to sell stock to another brokerage 
firm to generate some money. Tnis transaction comes to 


Mr. Gallentine for him to get it together and ship it to 
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the bank, and he didn't have stock certificates, and he 
tells Mr. Rind, “We don't have any stock certificates. 
All we have is customers' certificates." 

Mr. Rind probably doesn't say, "Let me tell you 
what to do, forge the customers" names, have some of the 
clerks forge the customers' names." 

He didn't have to say that. He tells Mr. 
Gallentine what? “Do what has to be done.“ That's all 
Mr. Gallentine has to be told, because Mr. Gallentine is 
not a nincompoop, he is the back office man, he knows what 
has to be done in all of these transactions, he is the 
man familiar with the records, the books, the actual 
physical handling of the stock. And when Mr. Rind tells 
Mr. Gallentine, “Do what has to be done," he is telling 
Mr. Gallentine what to do, use the customers' stock, and 
by inference, “Forge their names on the stock transfer 


powers if you have to." Wna*t 


->So we have those transactions, and onte. again, 


like the $300,000 loan transaction, the money from those 

transactions did not go to Mr. Gallentine, the money went 
into the bank account of Packer, Wilbur where it benefited 
the business of Packer, Wilbur and, indirectly, the people 


who owned that business. 
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Now, we learned that Leasepac was not the only 
stock that some games were being played with. Robotguard 
was another. 

And I would like to go in with some detail to 
you about Mr. Bloch's stock and what happened to it. 

If I set this @Cown right here, is there anyone 
that can't see it (indicating). y 


Now, the titie of this is “History of Robotguard 


Issued to Ephraim Bloch." 


Now that's a little bit misleading because 
we know that Ephraim Bloch had more stock than the 2,,540 
Shares referred to here. This is really the history 
of the Ephraim Bloch stock after it got delivered to 
Packer, Wilbur, but that's kind of a long title,. so we 
made it a little shorter. 

We know that Mr. Bloch had some amount o - 
hobotguard stock in excess of 27,000 shares; and we know 
that some time in July or August of 1970 Hr. Bloch sold 
some of the stock. We know that hie fricnd and associate, 
Mr. Lipschutz, also sold the samc stoci.. yee 


Now, we also know this, that the people than 


ran Packer, Wilbur & Company were very unhappy about the 


fact that Mr. Bloch and Mr. Lipschutz were selling their 


stock because the sales were hurting the market. 


SOUTHERN Dt RIC) COURT REPORTERS. Us. COURTIOtis: 
y sQUARE NEW YORK. NY. - 791-l020 


405 

Now, how do we know that? How this stock came 
into the possession of Packer, Wilbur is important in 
terms of understanding who knew what awnd when they knew 
it, and what they nevertheless allowed to happen. 

You remember Mr. Gallentine testified that when 
the stock came in he was told by lir. lIlyman, "Oh, this 
stock is really ours; we own it and you can use it." 

Now, I don't know whether lr. Gallentine 
belicved it when he heard it or not. He did a strange 
thing assuming that he believed it. What he did was 
make a record that showed the stock being placed into 
Ephraim Bloch's account. 

And you might ask yourselves, ladies and gentle- 
men, if he really believed that this was Packer, Wilbur 'S 
stock, and vacker, Wilbur could do with it what they 
pleased, why did he put it in thebooks and records as beina 
in Ephraim Bloch's account? Su 

I will sugyest to you the answer. --- The answer 
is that you could find that he knew what was going on; 
that he knew that they didn*t really own it; that-they 
really didn't have the right to use it; and he also knew 
that the records of the firm had better reflect the real 
situation, that this is Mr. DRloch's stock; because if 


anybody cver comes and looks at the records and we don't 
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have on our records that we have 27,000 shares from Mr. 
Lioch, we'll be in troul e. And just like all the other 
customers, they took their stock, but they didn't like che 
records of the firm to show whose stock they were supposed 
to have. 

And you will notice that they gave Mr. Bloch a 
receipt, and that receipt is in evidence. 

Now let's duck back, though, to before Nr. 
Bloch gave his stock to the firm -- delivered it to the 
firm, I should say, because he didn't really give it to 
them. 

Bloch sold some of the stock; Lipschutz sold 
some of the stock, and appently the principals of Packer, 
Wilbur didn't like that very much because it was hurting 
the market. 

Wow, how does that happen, you might wonder. 
The narket operates basically on a principle of supply and 
demand. The more stock there is available for sale; 
the less people are willing to pay for it. The more 
people want to buy it and the less there is for sale the 
higher the price will generally go. So when somebody 
like Mr. Bloch, who has a lot of stock, and Mr. Lipschutz, 
who sold maybe 15,000 shares, sell their stock, sometimes 


it makes a glut on the market, more tock than anybody 
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wants to buy, and that means in order to sell it the price 
has to be lowered, and that hurts the market if you're 
interested in the market. 

Now, Mr. Bloch and Mr. Lipschutz both said, 
well, most of their dealings were with Wilbur, Hyman, 
and you are going to hear 4 lot about Wilbur, Hyman, ladies 
and gentlemen, I suspect, and how he is the real bad guy, 
he did it all, and he's over in Spain some place, and he 
is not available, and he is not here. 

Well, it is true; Wilbur Hyman was a bad guy, 
Wilbur liyman is in Spain, and Wilbur Hyman is not here and 
not available. 

But I submit to you, ladies and gentlemen, the 
evidence shows that he is not the only bad guy. Right 
now he may be a convenient fall guy to explain who is 
responsible, but the evidence shows he is not the only 
one. 

Because think about what happened. _The sales 


were made, and Mr. Allan Salovin, who was the attorney 


for Mr. Bloch and Mr. Lipschutz, and for their,companies, 


and everything, who knew these people really well, he 
knew Mr. Bloch, he knew Mr. Lipschutz, and he knew the 
Packer, Wilbur people, because that qroup of people had 


done a lot of business together. ‘The underwriting of 
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the companies that these guys were interested in had been 
done by Packer, Wilbur, and right at this particular 


point in time Mr. Bloch told you they were in the midst 


of negotiating to do yet another underwriting and offer more 


stock to the public. They were tight; they were 
friends. 

Mr. Salovin gets a phone call at home at night, 
wich may give you some idea of the urgency with which 
this situation was viewed, and the first call he gets is 
Robert Berkson wants to speak to him. 

Robert Berkson says, “Are Lipschutz and Bloch 
selling stock?" 

And, of course, Mr. Salovin says, "I don't know, 
they might be. 

"And did you issue an opinion that said itwas 
all right for them legally to do that? 

"Yes, I did. 

“Okay, thanks. Good-bye." 


Now, remember this, how that call came in. 


He said there was a girl named Pat who was the 
secretary, probably Pat May, testified, and when he picked 
up the phone Pat was on the phone and said, "Mr. Berkson 
wants to talk to you." 


After his conversation with Mr. Berkson, in 
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just a very few minutes, the phone rings again, and again 
it's Pat, and this time it's Maurice Rind who wants to 
talk to him. 

Now, what do we know from that? We know that 
Mr. Berkson and Mr. Rind were together at the time of 
those conversations; they were in the same place. And 
from that you can conclude that they were talking to each 
other about what was going on. 

Berkson calls and finds out the fact that Mr. 
Salovin has given this legal opinion. You might presume 
or assume or conclude, it's a better word, thct he reports 
that fact to Mr. Rind. Mr. Rind, who one of the 
witnesses characterized as having quite a temper and being 
excitable, apparently got very exercised about this 
situation, and he himself talks to Mr. Salovin in rather 
impolite terms. 

But that we do know about all of this is that 
hoth Berkson and Rind what was happening with Mr. Bloch's 
stock and Mr. Lipschutz' stock, namely, that thcy were 
selling it for their own benefit, according to their 
lawyer, legally, and taking the procceds, and doing with 
the procecds whatever they wanted. 


We know that on a Monday morning in August 


Mr. Ilyman is on the phone with Mr. Bloch; and Mr. Ilyman 
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is telling Mr. Bloch that he and his partners -- I don't 


believe he said by name but I think we can conciude that 
4 he must have been talking about Mr. Berkson and Mr. Rind -- 


were very unhappy about the fact that Bloch was selling 


6 his stock; and to insure that Mr. Bloch would not sell 


any more c” his stock, Mr. Bloch should deliver his stock 
with Packer, Wilbur where they could sit on it and make 


sure he couldn't sell it. 


Now, you might say to yourself, '‘:y would 


| Mr. Bloch be willing to do this? If he had the right to 
sell his stock, and it was proper for him to seil it, and 


he wanted to sell it, why wout: he agree not only agree 


not to sell it but even go so far as to deliver the stock 


+> Packer, Wilbur for them *o sit on it? 


Remember this: Mr. Bloch’ relationship with 


Packer, Wiltur was something more than the relationship of 


customer and broker. Mr. Bloch was negotiating with 


Packer, Wilbur to have an underwriting done. It was 
to Mr. Bloch's advan ajc and interest to keep Pacxer, 


Wilbur happy, to keep the principals happy so that they 


would do for him what he wanted them to do. And you might 
find that that was the reason why he was willing to go 


along and do what they wanted him to do. 


And then the next thing we see is that Mr. 
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Blochts stock starts going out of Packer, Wilbur.. 

Look at the dates, August 20, 1970, Mr. Bloch 
delivers 27,540 shares to Packer, Wilbur. August 20, 
1970, a sale of Robotyguard stock is made. It is made 
to the account of R. D. Berkson & Company at Sterling 
National Bank, and the stock that is delivered for that 
is 10,000 shares of Mr. Bloch's stock, with Mr. Bloch's 


signature forged » the stock transfer powers. 


Now, I wonder when you put that set of facts 
together starting with Mr. Berkson's phone call to Hr. 
Salovin and ending up at the Sterling ilational Bank, do 
you suppose that Mr. Berkson might have known what was going 
on? Do you suppose it is incredible that he didn't 


know what was going on? Because there is something 


funny about the transaction itself in addition to the fact 
that they used, illegally used, Nr. Bloch's stoek. 
Look what happened: The stock got-deélivered to 


Sterling National Bank, but it never got paid for, ..1it 


bounced back to Packer, Wilbur. 


Now, you remember what Mr. Gallentime said, 
that when they needed money, they had a stock transaction, 
and the stock certificates, they delivered them to their 


bank, and their bank would give them immediate credit. 
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stock, and nobody paid for it. But look how long it 

took to come back. It went out on the 20th of August; 

the very same day it was delivered in it went right out to 
an account that Mr. Berkson was responsible for. It wasn't 
returned for a month. September 22, 1970 it got returned 
unpaid. 


Now, you will recall that Mr. Berkson's father 


was on the stand and he said that back in August of 1970 


he got a call from his son. Basically he wanted his 


father to buy 19,000 shares of Robotguard for $40,009 

to help him out. And Mr. Berkson, Mr. Martin Berkson, 
said, “Okay, I will do it," and I gather from his testimony 
that he could afford to do it. 

Then he said, "I got a call a couple of days 
later saying it's off, we don't need it, Wwe don’t need the 
money." : 

Now, No. 1, you can co clude from that that 

Rerkson certainly knew about this transaction, Mr. 
Robert Berkson, that is. 

And then what happened? Por some rcason he 
didn't need the money. sl 

Well, the stock sat for a month at Mr. Berkson's 


bank, and we know from the bank acount statement that there 


wasn't any money in the account of R. G. Berksaqn to pay 
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Now, I wonder if Mr. Berkson didn't have a 
friend at Sterling National. Everybody has a friend at 
Chase Manhattan, but I guess Mr. Berkson might have had one 
at Sterling; because somebody at Sterling Bank, despite 
the fact that there was no moncy in the account to pay 
for the $40,009, didn't just bounce it right back; it took 
a month, a month during which Packer, Wilbur had the use 
of that money; and maybe because of that friene Robert 
Berkson did not have to put his father's $40,000 at risk, 
which you might find is a noble gesturc. 


(Continued on next page.) 
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Well, we also learned, ladies and gent’emen, 
that shortly after this stock came in some more of it got 
sold, this time to First Philadelphia Corporation, 15,000 
shares, on the 28th of August, eight days after it got in, 
and we know from Mr. Gallentine's testimony that this 
transaction is very similar to the Sterling Bank's 
R. G. Berkson transaction. 

When this stock went out, purportedly sold to 
First Philadelphia, Gallentine said Rind had told him that 
they were going to buy it back in a short time, but for a 
few days they would have some way of covering their 
overdraft -- for a few days. 

The 28th of August the stock goes out to the 
bank to be delivered to Fic.t Philadelphia Corporation, the 
bank gives them credit for the transactior. I quess <-his 
one was about $60,600 for 15,000 shares. 

Three days later Packer, Wi*bur buys it back from | 
First Philadelphia, and it comes right back to them.. 

So the’ «hat happens? In effect, for a couple 


of days, Packer, Wiiov. has used this essentially phony 


transaction to cover its overdraft for those few days, or 


at least to try to cover their overdraft. 
So far nothing speculatur has happened and, what 


is more important, nothing has happened to let anybody know 
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that anything wrong is being done. Certainly nothing has 
happened to clue Mr. Bloch in, but look what happens next 
to Mr. Bloch's stock. 

If you will just look over there, you will see 
the name Abe Katz, and you will recall Mr. Katz got on 
the stand and said, "I from time to time arranged loans 
for Packer, Wilbur, and they gave me stock to use as 
collateral for those loans.” 

He said that on September 2n1 of 1979 he loaned 
them some money and they gave him 5,000 s. -res of Robot- 
guard stock as collateral. What do we know :2osut that stoc: 
stock? We know that it was Ephraim 8loch's. because the 
numbers are right on the delivery to Mr. Katz, and we know 


Mr. Gallentine testified that after gctting¢ the forgeries 


done, or the forgeries had already probably been done, to 


sned to First Philadelphia, he delivered that stock that 


wound up with Mr. Katrc to Mr. Rind. i a 
''2-" $9 we know that Mr. Rind had the stock in his 
hands. Then we know from Mr. Katz that he got the stock 


& 
from Mr. Hyman, because Mr. Hyman was the one he mostly 


dealt with. ee 
That, ladies and gentlemen, teils you, in effect, 


that at the very least Mr. Rind and Mr. liyman were working 


together on that transaction and that they boti knew what 


SOUTHERN Dirt RICT COURT REPORTLAS, US. COURTEOUS: 
BOLEY SQUARE. NEW YORK. NY. = 7#!.2020 


rb ja 3 
was going on. 

Mr. Aatz did not sit on the stock and put it in 
his pocket. lle loaned money to Packer, Wilbur, but in 
order to get that money, he went to his bank, the Atlantic 
Bank, the very next day and delivered it to his bank and 
his bank loaned him money. 

So Mr. Katz was not out the cash at that point. 
Also, the stock got to the Atlantic Bank. The Atlantic 
Bank got the stock in and they had it for the account of 
Abe Katz, and because it is collateral, they want to be 
able to sell it easily, and they have a piece of paper 
from Mr. Katz that says, "Any of the stock you have that 
is mine, that I gave you, you can sell if I don't pay the 
loan," but in order for them to do this easily, they like 
to have it in Mr. Katz's name, 

What they did was send it to the transfer agent, 
‘the First Jersey National Bank, 1 dois Jersey, to be 
transferred into Mr. Katz's sian so that it would be 


obviously Mr. Ketz's stock. That doesn't change whose 


stock it *s it just changes the name on the cover so 


it is obvious whose stock it is. 
In any event, they sent it to First Jersey 
wlational Bank to be transferred into Mr. Katz's name, and 


that happened on the 3rd of September 1970, and First 
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Jersey National Bank trausferred the stock into the name of 
Mr. Katz and out of the name of Ephraim Bloch. 

And that, ladies and gentlemen, is the sort of 
activity that tripped the burglar alarm. You remember 
Mr. Bloch saying he was on the telephone with the guy in 
California who was then running the company, and the guy 
said, "I see you sold some more of your stock," amd he said 
he didn't. And then he called Mr. Hyman and asked him 
about it, and Mr. Hyman initially said, “That wasS a mistake. 
bookkeeper's error. Don't worry about it, it doesn't mean 
anything.” 

Mr. Bloch has had a business relationship with 
Mr. Hyman for a fair amount of time, and by this time he 
trusts him, and he says, “Fine, if that's what he says, that . 
is fine." 

Looking at it again, somewhere along ‘the line some 


more of Mr. Bloch's stock wound up from Packer, Wilbur at 
another brokerage firm, A. J. Carno & Company, and wé don't 
know when, couldn't locate a record that showed when the 


stock went to them, but we know it was at Packer, Wilbur and 


the next place it is found is at A. J. Carno. AndA. J. 


Carno, in November of 1970, sends some of Mr. Bloch 's 


stock to the First Jersey Bank to be transferred into other 


people's names, and some to the Irving Trust in New York 
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to be transferred to other peopie’s names, and this time 
the burglar alarm went off with a vengeance. The first 
time it can be a mistake, but when it happens again, even 
good old cooperative, friendly, trusting Mr. Bloch has 
to say to himself, “Something is wrong here," and he goes 
to Mr. Hyman and stys, “What is this?" 

They had a meeting in Mr. Bloch's office, and 
Mr. Hyman said, "Okay," and in effect I guess what he said 
was, "The jig is up, you got me.” What he told him was, 
“Wwe sold your stock, we used it." 

He said, "Let's see what we can work out and 
maybe we can keep you happy and keep everything cool, 
work out a deal with you, pay you a dollar a share." 

We know what Mr.Bloch ultimately thought of that 
deal. He didn't like it very much. You might figure 
that by the time that happened, enough had gone wrong and 
enough had happened -- you renenkr it was seeuaee by that 
time, and by February, in the middle of February, this firm 
went out of business. 

So by that time, what are you ees to do with 
Mr. Bloch's stock, this deai to pay him a dollar? 
“The hell with him, everythning is falling roti our heads 
anyway, tell Mr. b*‘och to go to hell.” : 


Along about the middle of December we find a whol 
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bunch more of Leasepac stock wending its way out to Cleveland 


Ohio, to the Schreiber firm. You recall Mr. Schreiber : 
got on the stand, and he was pretty vague in what he had to ; 
say, and you might figure that there is a reason that he 

was pretty vague. Remember, when this was going on it 

was 1970 and nothing suggests that Mr. Schreiber knew any- 
thing about the shenanigans that were going on, and so he 
wouldn't be able to remember things very clearly, but what 
Mr. Schreiber said of any significance was this: You 
remember Mr. Gallentine saying that it was Meurice Rind 

who set up these various transactions in Leasepac stock 

with Schreiber, Watson, and Mr. Gallentine, of course, 

a lot of people are going to tell youthis afternoon or 
tomorrow that Mr. Gallentine is terrible, you shouldn't 
believe him, et cetera. + Fe 

t- ‘But of all the people that he dealt-with in 
Leasepac stock at Packer, Wilbur, the only namé-Mr. 

Sehreiber could remember was that of Maurice Rind,*and from 
that you might conclude that the guy that generally he 

dealt with was Maurice Rind, and from that you wight 

conclude that Mr. Gallentine is telling the truth when he 
tells you who set up those transactions with Schreiber, ' 
Matson that led to forged stock certificates being delivered! 


: nes | 
in interstate commerce from New York to Cleveland, Ohio. 
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of business in the middle of February and sometime towards 


2 Then we came down to the end, the firm was out 


the end of February, as part of their cleanup, again referriy 
to this chart, Packer, Wibur shipped what they had left, 


26th of February, of Mr. Bloch's stock -- they shipped it to 


Trust Compai.y to be transferred. 


the Irving 


The Irving Trust Company reissued it in the 


of various customers of Packer, Wilbur, Packer, Wilbur got 


10 it back in March and shipped it out to those customers that 
i] they could satisfy, leaving, of course, Mr. Bloch high and 
dry. 


That is pretty much the story of what happened. 


So now we have gone through the why of it, the how does it 


work part of it, and the what happened part of it, and we . 


are now into really the only part of this case that is of 


any great dispute, because there is no dispute in this 


case that a crime was committed, that the mailing that were 


supposed to be mailed were mailed, that the stock traveled 


to Cleveiand and Chicago and back to New York and to New 


Jersey. 


The reason dispute is, did Robert Berkson 
know about it, did Maurice Rind know about it, and did they 


take part in what was going on? 


We have, ladies and gentlemen, sort of a problem. 
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We have this guy Gallentine and, as I told you, he is an 
admitted criminal, he admitted that he took part in these 
illegal transactions, and all thet. That is problem number 
one. 

You might that his credibility, because of 
the fact that he is the kind of guy that engaged in forgery 
and things like that, 1s a little weak, but that is only 
the beginning of the problem. 

Mr. Gallentine has told at least three different 
stories about what was going on, and one of the interesting 
things about those three stories is this, ladies and 
gentlemen: From the first time he told the story in 
1973 in the grand jury, right through until the witness 
stand here, he said basically the same thing each time 
about Mr. Rind: 


“Yes, Mr. Rind set up these transactions and I 


told Mr. Rind this and told Mr. Rind that, and Mr. Rind told. 


me what to do, told me to do it, and I did it." And he 
has been pretty consistent all along saying that Mr. Rind 
did this, chat and the other thing. And there is some 
logic for you to conclude that indeed Mr. Rind was the 
one who did the things Mr. Gallentine said he did. 

But now we come to this other guy, Robert 


Berkson, and I am sure youhave to be saying to yourselves, 
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what about this? Gallentine testifies in the grand jury 
and says one thing, and some time goes by and in December 
of 1975 Gallentine signs an affidavit that says, in effect, 
that Robert Berkson doesn't know anything about anything, 
and then he comes up here and he says, “Well, yes, there 
is on2 occasion I told him about it, but that is all.” 

I am going to suggest to you, ladies and geni.e- 
men, where Mr. Gallentine's head is at and what we should 


make of Mr. Gallentine. Mr. Gallentine had -~-- and I use 


the past tense of that word, but it doesn't really matter ==! 


a deal with the Government, and his deal «1s if he came 


forward, actually having been caught, becé.se all those 


‘ 
i 


kids who testified they did the act al signing were available 
to say, "Mr. Gallentine told me to do it, told me it was | 
okay* -- but he knew, he was caught literally with his hand 
in the cookie jar, almost, and there was no way cto get out 
of it. ee ee ae Ses ehh ee 

What. does he do? He is told,. “Look, you tell 
what happened, you put it all. together, you can explain it, 
testify toit, and instead of throwing the book at you, 
instead of charging you with every single crime we can 
think of to charge you with, we will make you plead guilty 
to one thing and that will be it, that will cover all the 


series of crimes you committed." 
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You remember when he was on the witness stand he 
was a little surprised to find out he had committed more 
than one crive, he had forgotten he forged more than or 
name and did a whole lot of these things that were 
basically crudely illegal. 

Mr. Gallentine decided, I guess, that wasn't 
a good enougn deal for him and he will not go into the grand | 
jury and testify and say what happened, and among the 
things he said happened was that, in essence, Mr. Rind, 
who was, after al , the salesman, set up the transactions, 
he, Mr. ‘allentine, suppliei the mechanical necessities of 
the transactions and, ladies and gentlemen, he trld 
Mr. Berkson and Mr. Hyman about what was going on. Okay. 

Then he has this affidavit that he signed, and 
you say to yourself, why the devil did he sign that 
affidavit? 

Think about this, ladies and gentlemen -- I don't 
know exactly what you want to make of “it -- Packer, Wilbur 
closed up, stopped doing business in February and in March, 
Sometime in March they were shut down completely, and you 
remember Mr. Gal’entine said he stayed on for a month or 
cwo months working with the trustee to straighten up the 
books, or what-have-you, and then basically, I guess, 


Mr. Gallentine was out of a job. 
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Although Mr. Gallentine was a very skilled 


man and exper/enced in the business, some of you might 


| 
| 
| 
| 
| 
| 


recail that in the middle of 1971 it was not exactly golden 
days on Wall Strect, and maybe it was hard for Mr. Gallentin, 
to get a job, maybe it wasn't, but in any event, he got a 
job. It didn't pay as much as the one he had, but paid 
him almost ac mucii, and it was the same kind of job. 

Guess who got the job for him? Robert Serkson, : 


at A. J. Carno. 


So, point number one, we have Jimmy Gallentine : 
perhaps feeling a little grateful to Mr. Berkson for actually 
getting him this job, and then we have some really strange 
thing happen, because according to Mr. Gailentine's testi- 
mony here, we have Mr. Berkscn recommending Gallentine to 
get the job from Mr. Carno, or whoever, and ~ forget the 
name of the original bee ied that firm, but you remember 
eventually Mr. Berkson took over and became the head man 


at thatfirm, but sometime around 1973 when Mr. Gallentine 


tneniie ist sick: teaiaetanks ib he deeitne to tell Mr. sexkaie 
what had happened, he weaies 7 | a 

fs | I think, ladies ra eenttunnn; vhere is something 
funny about that. He said that he just told Mr. Berkson 
what happened, and that was all there was to it. I don't 


know if you want to believe that or not, but remember what 
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else he said, and you will recall that sometimes when I 
was asking Mr. Gallentine questions, I was getting kind of 
loud and perhaps being a little obnoxious toward him, and 
I don't think you should take any of into any particular 
account, and if it offended you, I apologize. 

But just think of this one big thing: Mr. 
Gallentine would have you believe that he told Mr. Berkson 
all about this for the first time in 1973 while he was work- ! 
ing for Mr. Berkson in > responsible capacity, and he wouid 
have you believe that Mr. Berkson said nothing at all -- 
nothing, not a word. 

What do you conclude from that, assuming you 
believe him? 

One conclusion you mig ceasonably draw is that 
Mr. Berkson didn't say anything because Mr. Berkson didn't 
need to say anything, because Mr. Berkson wasn't learning 
anything he didn't already know. 


~- tl -pon't you think ‘that if he had not known any of 


this ‘that he would have expressed surprise, dismay, perhaps 


even righteous indignation, that this man had done this 
outrageous criminal act? 

‘But what did he av? Nothing. He didn't say 
a word. 


You know, there is a little statue thing, and I 
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guess where I got mine was at a Coney Island type of 
amusement park, and it is made up of three little monkeys, 
and one of them has his hands over his eyes, one has his 
hands over his ears, and the other one has his hands over 
his moguht, and it is “See no evil, hear no evil, speak 
no evil." 

I don't know if that is supposed to be an 
admonition as to what is good to do in your life, but it 
occurred to me those three monkeys were kind of like the 
three people involved in this case thet you have seen; 

Mr. Gallentine, Mr. Rind and Mr. Berkson. Everything is 
understood between *hem, nobody ever has to say anything. 

You remember Mr. Gallentine said, “Well, he 
didn't actually tell me to forge it, he just told me to 
do what I have to do, and it was all understvuod becasue 
we were just rying to raise cash." 

I guess we know this, that there was a lot of 
evil going on but it was very interesting, nobody wanted 
to taik about it, nobody wanted to hear about it, and nobody | 

! 
wanted to see it -- just like those three little monkeys. 


Ladies and gentlemen, do you suppose that if 


you had an employee in a trusted position, in a business 


that you were responsible for and had a big inerest in and 


you found out for the first time that that guy in the 
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think you would keep him on? 
Well, what happened? Mr. Berkson didn’t 
even so much as suggest that Mr. Gellentine should better 


2 past had done what Mr. Gllentine did in this case, do you 
leave thatfirm because, "Hell, if you did it back there, 


6 
| 

7 get out of here." He didn't even sugges. that. ! 
8 Gallzntine himself said, “Is it gouni :0 be 
9 | a problem for me to stay here?” And you remember what 

10 he said again: a” | 
1 | “What did Mr. Berkson say when you said that?" | 
12 | "Well, nothing, really." i 

; 13. |! Well, maybe he did and maybe he didn't, but 

14 : think about it. Sunposing if you were honest and straight 
15 ) and y. found out about this, the likelinood een would , 
16 fire the guy on the spot. But supposing, to the contrary, , 
17 you knew all along the guy was a crook, you knew he had : 
8 done this stuff in the past because you benefited dg it 
19 ‘in the id lis you really have to worry witch’ sie.” . 
2 he, de this ear going to be your friend? The last thing | 
21 ‘in the world you are going to do is fire him, because , 
2 now there is an investigation going on and people are 
2 starting te ask questions, and you might just find and | 
24 think that Mr. serkson here figured that, "Well, I have | 
25 Jimmy Gablencine with me now, and now I will stick with | 
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him, because I don't want him to b .ad at me, that's 


for sure." 


(Continued on next page) 
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So what do we ave? We have Mr. Gallentine 
who comes in to the grano jury. 

So then some time goes by and an indictment 
comes down and Mr. Berkson approaches his old friend, 
Jim Gallentine, and says, “How about signing this affidavit 
for me?" 

Mr. Gallentine signs the affidavit, and it's 
kind of inconsistent for this grand jury 
says, if you remember, he says, "Oh, jeez, when I signed 
the affidavit I didea't really remember what *° said in the 
grand jury because it was like a yee and a half later 
and I couidn't really remember it, so fT just signed it, 
and whatever." 

And then he says when he finally came in to the 
Government, he says, "You know, this grand jury testimony, 
it's a problem, it's not accurate, this part about Berkson 


is not accurate." 


And do you remember when that happened? 


Right after he met with Mr. Berkson's attorney. 

Now, before you get any ideas in your head, the 
last thing in the world I would ever suggest is that Mr. 
Berkson's attorney did anything wrong, and I mean that. 
Put that idea away from your mind completely. It is 


inconceivable that a man of Mr. Brodsky's character would 
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do anything like that. Inconceivable. 

Look at the situation. Remember, before Mr. 
Gallentine went in to see Mr. Berkson's attorney he had a 


chance to read his grand jury testimony, and he didn't 


say anything to the Government about "Oh, there is connate | 


wrong." Because, you see, that's probably when he had 
another chance to read his grand jury testimony he forgot 
what was in the affidavit that ce signed, because Mr. 
Gallentine, you might find, ladies and gentlemen, has a 
disease, amnesia, except for one thing. His amnesia 

is creative. He remember what he wants to remember 
when he wants to remember it, and when he doesn t want to 
remember he forgets. That's “creative amnesia." 

It's sort of like what used to happen a couple 
of years ago with some people in Washington, in the 
Government. They would come out one day and make an 
announcement of something or other, X, and that would be 
the announcement; and then a couple of days would go by 
and somebody would come up and say, "“Iley, a couple of days 
ago you said X, and, look, it's Y." 

And these peop)e in Washington would say, "Oh, 
yes, I guess so. Well, look the statement we aa 
couple of days ugo about X, that statement is ‘iimeraniws® 


sort of wipe it off the books. 
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That's what Mr. Gallentine was doing here, 


ladies and gentlemen. 


So finally what happens is that shortly before 


this case is going to trial he goes to Mr. Berkson's 


attorney's office -- now this is not anything unusual; 
you have got to figure that lawyers who are trying the 


case are going to try to find out as much as they can about 


what the peopie who are going to be witnesses are going 


to say; they want to know what's going to happen, because 


that's how we stand up and make an opening statement, 
because we want to try to tell you what is going to be in 
evidence. We have to. 7 
At this point we figure well, Mr. Gallentine 
it's antes a couple 
of weeks a 


knows there's a problem. oes 


ane Ta: 
Sila ae 


into the Government's office and says, “Read your grand 
ot WOUs. - 
jury testimony," and he reads it, and, oh, there's a 
; wousac 7. 


problem. Oh dear, a real problem. 


«,} --<- 
Guest & 6 


Now, what is his problem? His real problem 
is this: He has got a deal with the Government that 


really basically depends on him telling the truth. He has 


we 


gq: an affidavit that he gave his frie.d, Mr. Berkson, 


ease 


‘s contrary to what is in his grand jury testimony. 
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They both can't be the truth. What is he going to do? 
He has got to come up with an explanation. 

And now he has a little creative remembering. 
After he has created amnesia, then he rememb2rs again. 

Now he is trying to have it both ways; he is 
playing both sides of the street. 

“Well, what I said in the grand jury wasn t 
right because what I said in the grand jury was 
effectively I told Berkson everything that was going on, 
everything, every day that something happened, I would tell 
him what happened  ' And you might think that might make 
some sense, cause, after all, the peopl: who are running 
the business, you want them to know how hard you are 
working to help them out, how important you are to them, 
and how much you are doing to help them, even going so far 
as to commit crimes to help them. . That makes sense if 
that is what he did. 


—-. “see 


But now he is stuck. Ile has to have’ ‘some 


explanation for the grand jury testimony and he has to 


have some exp!anation for the affidavit. 


So what does he do? D6 you remember the old 


Bible story about Solomon, trying to decide when two 


mothers were arguiny aout whose kid it was, and Solomon 


said, “Oh, we'll cut the kid in half and give each half." 
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What Mr. Gallentine was doing was cutting the 
baby in half. He doesn't want to hurt Mr. Berkson, 
his friend. But, on the other hand, he doesn't want 
somebody from the Government to comc down and say, "Uh, 
you lied. You will be prosecuted for lying." 

So he says, "I remember now, one time." 
I will give you a little w.th one hand and I will take it 
back with the other -- “One time there was a stock dividend 
for Leasepac stock, I went and told Mr. Berkson that 
there might be a problem with some of the customers not 
getting their dividend because we used their stock and it 
might have got transferred out of their names and they 
wouldn't get the dividend." 


And he said -- first, “What did Mr. Berkson 


First he said nothing. Nobody says anything. 
Everything is a silent movie; it's almost like you need a 
caption underneath the pict re to understand what's going 
on. iS) hos i, ca ote Bt 

Then he remembers, with. a little push. With 


a little prod, he says, "Oh, yes, Berkscn said he will 


talk to Rind about it, and he also said make sure we keep 


a reco:id so we know who is supposed to get the dividend." 


That sounds pretty good. 
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But that's it, ladies and acntlemen. That's 
what he wants you to believe. That's the only time. 

And then his explanation for that great line in 
the grand jury, “Mr. Berkson was aware" - "Oh, I got mixed 
up, I got mixed up with the dates, because I was mixing up 
when I told him, because I'd had just told him f; the 
first time in 1973 when the investigation started, and 
I mixed that up to back when we were doing business." 

That's his explanation ultimateiy for his grand 
jury testimony and how it's really all the same. 

Ladics and gentlemen, the explanation that 
lir. Gallentine gave for that, how the grand jury testimony 
is really not such a bia problem reminds me of a little 
Story that a relative of mine who owns a delicatessen told 
me. In his delicatessen he sells baloney, he sells 
three different baloneys for three different prices, cach 
one higher than the other. The first type of haloney 
he sclls is just plain old baloney; it sits there:in the 
cabinet; it has qot a littie plastic on it, and it's plain 
Old baloney, and that cost 25 cents. 

Then he's got another kind of baloney, and that's) 
wrapped up in a sort of cutesy little hurlap sack with 
cute markings on it, and he sells that for a littie bit 


more. And then he's got another baloney that he sets out 
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in his case all wrapped up in silvery foil, it looks very 
impressive, and that one costs the highest. 

Well, you know what he told me, ladies and 
gentlemen, ahout that? Inside the wrappers it is all 
the same baloney, and no matter .how Iir. Gallentine dresses 
it up, covers it up or tries to explain, his explanation 
comes out baloney. 

And I suqgest to you that you can fine that 
when lir. Gallentine got in the grand jury before he had 
even thought about it, before he had talked to Mr. Berkson, 
his buddy, about it, he told what really happened. 

And then after he began to talk to his friend about it 
he started telling different stories, trying to help his 
friend out. That's what you can find. 

And on the basis of that you can quite properly 
find Mr. Rind and M. Berkson unlawfully, wilfully and 
knowingly participated in a scheme to rip off their 
customers, to steal from their customers their stock and 
usc it for their own purposes to keep their business 
goiny when, instead, they should have been knocking cn the 


Bankruptcy Court csking to be adjudicated abankrupt, and 


you can find base? on that that they are, indéed, guilty of 


the crimes with which they are charged. 


Thank you for your attention. 
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THE COURT: Well, I think it's probably 


better to give Mr. P* visky a whole summation interrupted 


by ar adjournment. He only has twenty minutes now. 


So rather than do that .o him, we will suspend until tomorrow 


morning and we will start in at 10 o'clock tomorrow morning. 


Pleese don't discuss this case amongst your- 
selves »~r with any lse, and don't let anybody express 
any opinion to you until it is submitted to you. 

We will a*journ until tomorrow at 10 o'clock. 

(Adjourned co Tuesday, June 8, 1976, at 


10.00 o'clock a.m.) 
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Name Direct Cross Redirect Recross 


Ephraim Bloch 
(Resumed) 


David Lipschutz 
Allan Salovin 
Robert Bader 
Patricia May 
Martin Serkson 


David Soffler 


EXHIBIT INDEX 
In 
Government Identification Evidence 
313 313 
314 
316 


337 


33,33-A,33-B 347 
26-A,26-B 359 
26 366 
29 se 369 
30,31,9-A 375 


SOUTHERN DIVIRICT COURT REPORTERS. US. COURTHOUN = 
FOLEY SQUARE, NEW YORK. N.Y, ~ 791-1020 


2 0e9t | 


sls 
UNITED STATES OF AMERICA 
vs. 75 Cr. 608 


ROBERT LERKSON and 
MAURICE RIND. 


? New York, June 8, 1976; 
10.00 o'clock a.m. 


(Trial resumed.) 


(In the courtroom - jury present } 

SUMMATION ON BEHALF OF DEFENDANT BERKSON. 

MR. BRODSKY: If the Court please, Mr. Lowe, 
Mr. Anolik, Madam Forelady, ladies and géntlemen of the 
jury: 

This will be my tinal oppertunity in this case 
to speak to you, and it will be my purpose now to review 
the evidence in the case and to see hat reasonable infer- 
ences wt may draw from the evidence and what reasonable 
conclusions w= way draw from the evidence. 

But in order to talk about evidence we have got 
to talk about some kind of a standard which you are going 
to apply to the facts that you heard, and the standard -- 
and you have heard it a few times now, and I am sure that 


Judge Cannella will have more to say about it; it is not 
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my purpose to give you a speech about the law, but some 
basic rules are necessary, as I say, in order to put the 
evidence in context so that you know what kind of a 
standard you have got to apply - and the standard that we 
use in this and in every criminal case is the standard 
of guilt beyond 2 easonable doubt. 

And the Government has the burc.n of proving 
to your satisfaction that Mr. Berkson, the person whom I 
represent, is guilty beyond a reasonable doubt; and if 
they fail in that burden of proof, then it is your 
obligation to acquit. 

‘Now, there is no mystery about What those words 
mean. A reasonable doubt means a doubt to which you 
can assign a reason. It means a doubt that might make 
you hesitate in the imporant affairs of your own life. 

And, so, as I am talking this morning I am asking 
you to bear in mind the burden that the Government has. 
It is the highest burden in any kind of a case that we 
have in American jurisprudence. There is no higher 
burden. And the Goverrrcnt has that burdcn. 

And as Mr. Bergson sits here before you now he 


sits here as an innocent man, and he remains innocent 


until such time, if thac time ever does come, when you 


have heard all the evidence and you have listened to the 


SOUTHERN DIStRICT COURT REPORTERS. US COURTHMOtiNE 


sls ; 440 
evidence and you have heard Judge Cannella tell you what 
the law is, and you have deliberated on the evidence, 
and only if w.ne Government, after all of that, and after 
your deliberation, has satisfied you beyond a reasonable 
doubt of the guilt of Mr. Berkson, only then may you bring 
in a verdict of guilty. But ‘until that time, as I Say, 
he sits before you an innocént man. 

Now, what is it that the Government has to prove 


to you in this case beyond a reasonable doubt? 


Well, there are many elements in these crimes 


which are charged, and I am not going to go through them 
because they really serve no purpose in this case. 
Basically, what this dispute is all about is 
not whether or not Mr. Gallentine committed a crime ana not 
whether or not the employees who worked for Packer, Wilbur 
committed a crime, but two things. 
One, did Mr. Berkson know what Mr. Gallentine 
was doing when he forged those securities? Did 
know what the other employees were doing when they 
the securities? 
And even that is not enough. Because 
second question is, if he ssi about it, did he do satiatteine. 


did he commit an act which would make him a participant in 


a crime? Because if a person simply knows that another 
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person is committing a crime and does not do anything 


about it, tat is not a crime. But, .on the other hand, 


if he participated, if he makes the crime something of his 


own, then he has committcd a crime. And I suggest to 
you that the Government has failed -- and I am going to go 
through the evidence with you -~ the Government has 

failed on both scores. It has failed to bring forth 

any evidence, certainly no evidence beyond a reasonable 
doubt that Mr. Berkson knew about these forgeries, about 
this unauthorized use of securities, and, certainly, beyond 
that, no evidence that he in any way did any act, perform 
any function, did anvthing whatsocver which would make 

hin a participant in the crime. 


Now first a few preliminary remarks hefore I 


get into the evidence itself: 

You know, it's a funny kind of case because 
Mr. Lowe has said to you when he summed up that the Govern- 
ment's chief witness, ir. Gallentine, is full of baloney -- 
those are his words -- wrapped in a fancy package, and 
yet Mr. Lowe says that he has proved this case bcyond a 
reasonable doubt. 

lle says that his chief witness, Mr. Gallentine, 
is guilty of this, what Mr. Lowe calls, creative amnesia, 


whatever that means, and yet he says that he has proved 
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his case beyond a reasonable doubt. 

He says that Mr. Gallentine, his chief witness, 
is a liar, he committed perjury when he testified bcfore 
you, and yet he says that he has proved his case beyond a 
reasonable doubt. 

And you know what else is strange about this 
case? Normally if we use our common sense, when a lawyer 
like Mr. Lowe impeaches a witness, destroys his credibility, 
Says that he is a liar and is guilty of creative amnesia 
and worse, usually he will then be able to say, “Ladies 
and gentlemen of the jury, don't believe that man because 
there is another man in this case who testified to the 
contrary and he didn't lie and he wasn't guilty of 
creative amnesia. Believe him." 

Well, ladies and gentlemen of the jury, you see 
tha witness chair over there? It is empty. And there 
was no evidence ever, a witness who car to this courtroom 
and testified to the contrary to wnat Gallentine said. 

So what Mr. Lowe has done is to destroy his 
chief witness and not bring on any other witness to testify 
to the contrary. 


So what we have got in this case is a hole as 


big as an atom bomb crater that has never been filled. 


It is a big void. Because what did Mr. Lowe did? lle 
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destroyed his own case without putting on the contrary 
case; without putting on one witness. Do you realize 
there wasn't one witness, of all the people who testified 
in this case, who said, “I know because I talked to 

Mr. Berkson about it, that he knew about the forgeries." 
There asn't one witness who said, "TI know because I talked 
to Mr. Berkson about it that he knew about the unauthorized 
use of securities." And, Lord knows, there were plenty 
of people who were involved in that. There was Mr. 
Gallentine and Mr. Pugliese and all those other employees, 
who I will get to in some more detail in a few minutes, 


but nobody, and everybody said the contrary. 


And you know what they said? "I never spoke 
to him about it. As far as I know he didn't know a thing 
about it.” Every one. 


So having destroyed his own case, not having 
put on any contrary case so he could say, "Ladies and 
gentlemen, disbelieve this man but believe" --, who? 

Who is it that you are going to believe in this. case, that 
you are going to use to come to the conclusion that 

Mr. Berkson is guilty of this crime beyond a reasonable 
doubt? There isn't anybody. 


Now, having said that, to put this into context, 


let me cover the evidence with you. 
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First and preliminarily, some background: 
What is this company called Packer, Wilbur? 


Who are the people who ran it? What did they do? 


Because that's important for you to know in the context of 


deciding who in the company, if anybody , committed a crime. 


(Continued on next page.) 
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Well, we have had evidence on that subject. 

First of all, Packer, Wilbur was a brokerage company, 

and Mr. Wilbur Ilyman, you recall, who is not here, who fled 

to Spain--and, you know something, the indictment in this 

case was returned, I think it was sometime last year, in 


! 
approximately June of 1975, and the facts in this case go bac} 


to 1969 and 1970. That is a long time ago, six years or 


SO. It took the Government -- and if you recall, the 
grand jury investigation was sometime in 1973 and so 
with the facts happening in 1969 and 1970, the grand jury 
investigation is in 1973, and you know by that time the 
Government had whatever information it apparently was going 
to get about these activities, because Mr. Gallentine confess: 
before the grand jury, he confessed his own activities, 
and then it took them approximately twe years of that, 
rom June of 1973 until sometime in 1975, June or July, 
something like that, before the indictment was returned. 
I am not saying this critically of the Government,, 

but I do say this, you know, if they had acted swifter 
maybe he wouldn't have run off to Spain and maybe he could 
shed light on what went on here. But he is not here and 

that is unfortunate. 


But we do know what he did. He was a certified 


public accountant, he was the principal shareholder of 
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Packer, Wilbur, he was the president of the company, he was 
a member of the board of directors. He ran the company. 

You heard Gallentine testify about many conversations 
that he had with Mr. Hyman about ‘oss of these stocks, about 
they they were doing during the course of this pericd of 
time, 1969 and 1970. 

So it was Mr. Hyman who was running the company, 
not Mr. Berkson. What did Mr. Berkson do? You 
remember the testimony. Mr. Berkson was what they call a 
customer's man. He had customers he talked to on the 
telephone in the course of the day, and he also was a 
trader in securities, made a market in certain securities, 
and that is how he spent his day. 

He had nothing to do -- and I don't think there 
is a serious dispute about it or any dispute at all -- he . 
had nothing to do with the bocks and records of Packer, 
Wilbur, had nothing to do with the stock certificates 
ever. It just wasn't part of his function. 

He had nothing to do with any of the operations 
in connection with the back office of Packer, Wilbur, and 
he had no function in committing the crimes that were 
committed. 

You know, people when they commit crimes, like 


Mr. Gallentine, Mr. Hyman, if you are in the process 
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of committing a crime, who do you teli about it? 

You tell only those people who really you have 
to tell. I am sure Gallentine while he was doing this 
never went around Wall Street with a big sign on him 
saying, "I am forging securities at Packer, Wilbur." 

You don't do that. 

Mr. Hyman and nobody else did that. 

If we use our common sense, we say to ourselves, “Well, 
Mr. Gallentine would only tell those people who would really 
have a need to know, and if he is talking orders from 
Mr. Hyman or somebody else, those people wouldn't go around 
to the othe~ employees of Packer, Wilbur and say, “Look 

what we are doing, we are forging customers' stock 
certificates." That wouldn't make any sense. 

So the people who are committing crimes will 
keep that information pretty close to the vest, and why 
should anybody simply tell Mr. BErkson, who had no function 
in any of this? I mean, there has been no evidence 


anyplace, not here, not before the grand jury, when Mr. | 


Gallentine testified before the grand jury, that Mr. nereeen 


had any function in committing these crimes. 
What did he do? Nothing. Why would somebody 


go to a person who really has no participation in the 
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securities?" 


You know, if we use our common sense, it just 


donsa‘t happen that way. They keep that kind of a thing 
in the family of people who have a need to know. You 
don't tell everybody in Packer, Wilbur, and there isn't a 
shred of evidence that anybody told Mr. Bekrson in 

this case. 

Turning to another aspect of the case, after 
we get into the background, and of course, part of the 
background -- and I don't have to spend time on it -- 
is what Mr. Gallentine did. He was the cashier, had 
authority to sign checks and, as he testified, he was the 
person who physically handled the securities. He arranged 
to get them back and forth to the bank, and he was the 
person, as he testified, who forged securities himself 
and who told people at Packer, Wilbur, the employees who 
worked under him, who did his bidding, to forge securities. 
That was part of wht Mf. Gallentine did and his function 
there -- you see, as I said before, the people who will know’ 
about the crime are the people who necessarily had to take 
part in the crime. 

Since Mr. Gallentine was the person who had 
control of the securities, it would be difficult to commit 
this crime without Mr. Gallentine. 


So Mr. Gallentine had to know about it. He 
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He participated in it. 

But what did Mr. Berkson have to know about that? 
What did Mr. Berkson have to do about that? I suggest to 
you that the answer is absolutely nothing. 

Let me turn now to another aspect of the 
case which is the evidence that you heard, and there was 
quite a bit of it, that in 1970 and 1971 Packer, Wilbur 
was in bad financial straits. There isn't any question 
about that. Anybody could look at a Packer, Wilbur balance 
sheet and see that. Anybody can look at a andi Wilbur 
bank statement and see that. 

If you remember, in my Opening statement I told yo 
you that there would be no dispute in this case about the 


poor financial condition of Packer, Wilbur. The 


Government was permitted to bring cn testimony about the 


poor financial condition of Packer, Wilbur and evidence 


= $6€cC%U. 


which I will get to in a few minutes,that chech~ went back 


UMS es 


and forth from Gallentine to the company, and there was 


also in evidence these exhibits, 36 and 37, which are the 
bank statements of Packer, Wilbur during pact ae this 
period which show that Packer, Wilbur was, most often, in 
debt, they were overdrawn at th. bank. There was an 
awful lot of evidence in this case about that. 


And what are you goingto do with it? How 
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are you going to consi‘-:r it, for what purpose? It isn't 
a crime to be poor and it isn't a crime to be bankrupt, 
and Mr. Lowe doesn't contend that all of this evidence 
which came in on this subject is evidence of any crime, 
and it isn't, and I think that Judge Cannella 

will tell you at the proper time that al) of this evidence 
about the overdrafts and ab out the checks going back and 


forth, it is not evidence of any criminal activity. It 


is evidence of the fact that Packer, Wilbur needed money and, 


therefore, the principals of Packer, Wilbur had a motivation 
to get money from some source. 

If I can use an anology, and it is not different 
than this: If a person is poor and he can't feed his 
wife and children, and he has no job and no money, he is 
motivated to go to th. local supermarket and steal-.some 
food, but the fact that he is poor and he has no’money to 
feed his family is no evidence that he did in deed.go to. 
the supermarket and steal any food. It is nc evidence of 
chat whatsoever. It simply shows that he needs money. 

You can't, and Judge Cannella will tell you that 
you shouldn't, infer from that fact that any crime in this 
case was committed. 

With evidence of motive coming inte the case 


just for that reason and with really no evidence of any 


rm ja 7 
criminal activity, what was done here in this case? 
The bank statements come in and Mr. Lowe cross-examines 
Gallentine: 

“Isn't it true that every day in August or most 
every day in August there was an overdraft?" 


That is as if to say, “My God, what a terrible 


Then he brings on these checks that went back 
and forth *r m Mr. Gallentine -- here are the checks-- 
Mr. Gallentine writes checks to Packer, Wilbur and immediate-, 


, 


ly later checks come back the other way, ar result is 
and we have this exhibit that goes into evidence 
to prove that, and we have all these checks here, and 
they come into evidence to prove what? That Packer, Wilbur 
is poor. 
Then they call Pat May, the secretary who worked 


at Packer, Wilbur, for what? To prove again that Packer, 


Wilbur had no money, that she was asked, as she testified, 


by Mr. Hyman to write checks, and she wrote checks back, 


and here are the checks, and here is the schedule that 
shows all it was, was that she was writiag checks to 
Packer, Wilbur, and Packer, Wilbur wrote checks back to 


ner. 


2 


wo 


= 


on 
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you want to say once Packer, Wilbur is poor; twice, they vas) 


poor; three times, Packer Wilbur is poor; four times, Packer i: 


| 


| 


Wilbur has no money, has no money -- what is the purpose 
of all of this? 
Whether you say it once, whether I admit, whether 
you say it twice or three times or 28 times with 50 
exhibits and a hundred checks up to the sky, it proves one 
thing and one thing only, and we spent an awful lot of time 
here on cross-examinaticn, and with witnesses and exhibits 
to prove that Packer, W:lbur had no money. 
Well, Packer, Wilbur had no money, and that is 
no crime, and that is all that evidence shows. So we 
can really take it away. 
In yceur deliberations, when you consider this 
evidence, you consider the fact that Packer, Wilbur was 
poor and like anybody else who was poor, they wanted money. 
How many of you havebeen short of cash anytime in your 
life, and as a result of that how many times have any of 
you forged a check or stolen money because you needed 
cash? | 
I venzure te say that nobody has ever done that. 
I also venture to say that all of this evidence that cime | 
in on the question of whether or not Packer, Wilbur is poor | 


is coming in because it cces in the way it was put in as it! 
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there is something sinister about it, and there is nothing 
sinister about owing people money and needing money, and 
it is no evidence of any crime. 

Let me turn now to Mr. Gallentine. In order 
to talk intelligently about Mr. Gallentine, in order tc 
determine what motivates him to say what he did, why he 
said what he did, why he said different things on different 
occasions, it is important to understand what was going 
on in his mind, what he was thinking about in the course 
of this investigation, and in the course of time when he 
was making these statements to the Government and elsewhere, 
and you have to bear in mind that Mr. Gallentine wasn't 
answering questions put to him by the Government just 
like a man on the street who walked in and they wanted to 
know some facts, and he left, and that was all there was 
to it, but the Government had caught Mr. Gallentine red- 
handed with those forged securities, he knew it, and they 
knew it. 

They said to him, “Look, Gallentine, we have you 
cold. There are many different crimes that you committed. 
Now, look, why don't we make a deal? The deal is, you | 
cooperate with us, you sit with us and tell us what happened | 
here, and if you do cooperate, we will let you plead guilty 


to one count, even thos God knows how many crimes you are 
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guilty of, and we will make known to the sentencing judge 
your cooperation and, in addition, we will let you plead 
guilty to the least offense in the sense of jail term" -- 
you heard the tes:timony that he was permitted to plead 


guilty to one count of thos ten-count indictment, and 


that one count carries a maximum jail sentence of two years, 
| 


while every cther count in the indictment carries a maximum 
sentence of five years. 

Well, you know, for aman in Mr. Gallentine's 
position, this is pretty heady stuff. I am not being 
critical of the Government and suggesting that they did 
anything improper here. It isn't a question of whether 
they did something improper, it is a question of how do you 
look at Gallentine, how do you assess what he has been 
doing here, how do you assess his testimony, and don't 
you have to think that one of the things that he-was really 
desperately trying to do in order to fulfill his part of 
the bargain to cooperate with the Government was to try 
to the best that he could to do just that, to cooperate 
with the Government, to give the Government what it wasnts 
so that when it came judgment day for him, the- Government's 
part of the deal would be fulfilled, and he would get a 
very substantial break when it came to sentencing. 


Mind you, they hold this over his head ali the 
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time that they are talking to him, because he testified, as 
I said, before the grand jury in !973, and he wasn't 
indicted for two years, sometime in 1975; he pleaded guilty 
in something like April of this stabil and he still has not 
been sentenced. 


So as he comes to court and he testifies, he 


| 
| 
| 
| 
L 


know s that whatever he is going to do is going to be known - 
as Judge Cannella said, he is going to be the sentencing | 
judge, and he knows whatever he is going to do is going 
to be known to the sentencing judge, and he has not yet 
been sentenced, and the sentence was postponed, as you 
heard, at the request of the Government. 

MR. LOWE: I wil] object to that, and that 
is not the fact, and Mr. Brodsky knows that. 

THE COURT: Well, it was something about the 
probation people. That is part of the Government, too, 
the probation period -- I think they are, we are paying 
them. ma 
MR. BRODSKY:- Forgét it, ladies and gentlemen. 
It is not that important. 

And if the sentencing was not put over at the 
request of the Government, just forget it, because it 


doesn't make much of a difference. 


He has not been sentenced, that is the point, 
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and as he testifies he knows he has not yet been sentenced, 


and what is his motivation? 


I dopnt accuse the Government of acting sacs. 


in that regard, but doing what they do, they create ina 
witness the strongest kind of motivation to color, to 
cooperate, to bend, to say to the Government, "Yes, this 
person did this thing, yes, this person did that thing,” 
because their liberty is at stake. 


(Continued on next page) 
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And can you imagine the pressure brought to 
bear on a man like Gallentine, a man with a wife and four 
children, who has got no money and no job, apparently, 
now - can you imagine the pressures brought to bear on him 
because he knows that he is going to be sentenced, and 
he knows that the United States Attorney wants certain 
testimony from him. 

Well, all right, that's Gallentine's state of 
mind in that regard. A-a when we areconsidering what 
he said I would ask you to bear that in mind. 

Now, the Government asks you to bear something 
else in mind, and Mr. Lowe says, after Packer, Wilbur 
folded, where did Mr. Gallentine go? He went to work 


for A. J. Carno; and Mr. Berkson was instrumental in 


getting him his job. Then he worked for A. J. Carno 


during 1973 after he quit Packer, Wilbur, during 1974. 
A. J. Carno also had financial trouble, they went out of 
business, and Gallentine continued to do some clean up 
work, and from those facts Mr. Lowe asks you to draw the 
conclusion that Mr. Gallentine was lying to help Mr. 
Berkson. 

Now, let's examine that for a minute: 

Mr. Gallentine worked at A. J. Carno; he worked 


as a cashier, and he got paid less money than he got paid 
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at Packer, Wilbur; and there is no dispute about that, 
that he worked there, and he worked on a full-time 

basis. 

And starting in 1974 when the business of A. J. 
Carno had fallen down, Mr. Gallentine had less and less 
work to do. 

Now, mind you, we are coming closer and closer 
to the trial in this case. Mr. Gallentine had less and 
less work to do, and what happened, he go: paid less and 
less and less, and the closer he got to the job the less 
money he got. rag es 

Listen to these numbers. Page 153.o0f the 
record -- and there is no dispute about this -- page 153: 


"OQ Mr. Gallentine, I was asking you 


some questions about your compensation at A. J. 
Carno. Now do you recall after December 1974 
how much you were making before December 1974? 

"A $275 a week. 

"9 Now, after December 1974 that amount was 
decreased, was it not? 

"A Yes. 

"Q After that time you got paid on the basis 
of the amount of time, more or less, that you would 


work at A. J. Carno, is that correct? 
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"A Yes. 

"Q As t work dwindled down your compensation 
dwindled down, did it not? 

"A Yes. 

"Q So that as time went on and there was 
less work to do you got less money from A J. Carno? 

"A Yes. 

"Q Can you give the jury some idea of how 
you were paid after December 1974 and on what basis? 

"A Maybe $50 a week. 


And that wasn't a steady kind of thing, 


“A No, it wasn't. 

“a Now, all of the money that you got as 
salary ffom A. <c. Carno was in the form of checks 
from A. J. Carno to-your order, isn't that correct? 

“A yee." > : 


Now, what’ kind of a bribe toa prospective 


witness is it when you are paid by check, when your compensa: 


tion gets icss as you comc to the day of reckoning, which | 


is the day of trial? And was Gallentine motivated to 
lie for Mr. Berkson, to take the risk not only of the 
trouble that he is already in, but to take the risk of 


a perjury indictment as a result of the testimony in 
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this trial? Because, you remember when Mr. Gallentine 
was testifying, one of the things that Mr. Lowe said to 
him was: 

"Mr. Gallentine, are you aware of the fact 
that you are under oath, and if you lie you might 
be indicted for perjury?" 

Do you remember that? 

Now, do you think that Ir. Gallentine, in his 
position, is going to lie and change his testimony and 
get himself into that kind of trouble and risk a claim 
by the United States Attorney that Mr. Gallentine hasn't 
lived up to his deal to cooperate because he was getting 
$50 by check from A. J. Carno évery once in a while when 
he performed services for A. J. Carno? 

And there is something else about his work at 
A. J. Carno which I would ask you to bear. in. mind: 

Do you remember yesterday when Mr. Lowe was 
summing up he told you a story about the three monkeys, 
they hear no evil, see no evil, speak no evil? . 

Well, there are threc other monkeys. in this 
case that he didn't tell you about, and they are the 
Securities and Exchange Commission, the National Associ- 
ation of Securities Nealers, the NASD, and Mr. Lowe and the 


Unitcd States Attorney's office. 


SOUTHERN OI IRICE COURT REPORTERS, Us COUKIIOtI 


Now, why do I say that? 

The SEC is empowered to supervise these brokerage 
companies, and it does. The NASD - the National Associ-~ 
ation of Securities Dealers - be. aemamentinn to supervise 
these brokerage companies, band we had a witness, Nr. 
Pilpel, who testified he was from the NASD, and that he 
worked at the NASD by way of supervison of brokerage 
companies. 

And, certainly, Mr. Lowe an’ the United States 
Attorney's office and the Department of Justice of the 
United States, they also have a function in ferreting out 
wrongdoing by these brokerage companies. 

Now, as of 1973 when Mr. Gallentine came in to 
see Mr. Lowe and confessed thesé crimes, and he testified 
before the grand jury, and he confessed these crimes, 

Mr. Lowe knew about it; the United States- Attorney's 
office and the Department of justice knew about St. 
The Securities and Fxchange Commission knew about it, and 


the National Association of Securities Dealers knew about 


ee They knew that a man who had committed these crimes 


at Packer, Wilbur was now working as a cashier- with the 
same function at another brokerate company, A. J. Carno. 
And what did they do about it? You can be 


sure that they took a close look at it. They did 
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nothing. They took no steps to get Mr. Gallentine 
out of there. 

‘ And, you know, they made a pretty good het; 
because all the time that Mr. Gallenetine was working for 
A. J. Carno he never forged a certificate, he never made 
any unauthorized use,of customers' securities; he never 
did any of those things while he worked at A. J. Carno. 
And if all of these Government law enforcement agencies 
are quite satisfied to let Mr. Gallentine work where he 
was working - and they have the power with this kind of 
evidence, as you can imagine, to get him out of any 
brokerage company in this country, instantaneously - and 
they didn't exercise that power; and why should Berkson 
do that? 


And when Mr. Lowe said to you yesterday when 


in 1973 Gallentine told Mr. Berkson about the investigation, 


he says that Mr. Berkson said nothing. 


Well, it is not quite accurate. The rev cd 
is a little different, and let me see if I can find it. 

At page 201 of the record, talking about 
this conversation in 1973, to Mr. Gallentine: 

"Q And it was you asked him whether it would 


be a problem for you to centinuc working at Carno? 


"A I believe I asked him, yes. 
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"Q What did he tell you about that? 
"A He just said he would see about it, that's 
all, because at that time we had" -- 
And let me see what goes on here. 
Question by Mr. Lowe -- he cuts him off 
in the middle of a sentence, and he says: 

"Don't tell me because; just tell me what he 

said, if anything? 

"A I don't recall what he said." 

Now, I am not criticizing Mr. Lowe for cutting 
off Mr. Gallentine in the middle of his answer that way, 
but what I am suggesting to you is that when he cuts him 
off that way and we don't get the answer, we don't have it. 
What 1 do say is that you can't then criticize the same 
answer that you just cut off, and that's what Mr. Lowe 
did yesterday. That's what I'm saying. Because maybe 
Mr. Gallentine -- I don't know what he would have said -- 
maybe he would have said, “Because, look, I was down at the 
SEC and the said no problem, or I was down at the NASD, 
and they said there was no problem, and Mr. Lowe, he knows 
all about it, and he said no problem. 

There was just no problem with all of these 
Government agencies, and why should he be worried it? 


I don't know what he would have said. But you can't 
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properly draw the inference of nothing, hear no evil, see 
no evil, speak no evil that Mr. Lowe talked nus 
yesterday; it just isn't in this record whatsoever. 

And there is one other fact about this, which 
is that not only did Mr. Gallentine during this period of 
time work at A. J. Carno, but he also worked at a company 
called Sherwood Securities, a company that Mr. Berkson 
had nothing to do with. He was a cashier at Sherwood 
Securities, and, again, obviously with the knowledge of 
the law enforcement agencies. They didn't have any 
problems with him. 

And there was one other interesting fact about 
Mr. Berkson and Mr. Gallentine working together at 


A. J. Carno. 


- 


When Mr. Gallentine worked at Packer, Wilbur 


there isn't any question about the fact that he was a 


cashier who forged securities. No doubt about it. 


_He went over to A. J. Carno, and A. J. Carno 


also had financial troubles, and they had financial troubles 


before this investigation was known to Mr. Gallentine. 
They had financial troubles, according to the testimony -- 
and I will get it for you. At page 193 of the record 


Gallentine gives an answer and says, as far as problems at 


A. J. Carno, financial difficulties: 
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“Tl believe December of 1974 and January of 
1973." 

Remember, the first time that Gallentine knew 
there was an investigation going on in this case, as he 
puts it, was about two or three months before June of 
1973. 

So in December of 1972 ard January of 1973 he 
didn't know about any investigation. Mr. Berkson didn't 
know about a. nvestigatior; and, mind you, Gallentine, 

« knew that at Packer, Wilbur he had forged the securities, 
anc as of that time he hadn't been caught. Nobody has 

said anything to him about it as far as law enforcement is 
concerned. 

Now, what do you think a man in that position 
would do, particularly if he had another man with him 


named Berkson who participated in that crime? They 


committed one beaut of a crime back at Packer, Wilbur, 


-and they hadn't been caught. This is son» easy way to 
make money. You take a customer's securities, you sign 
it,.you send it to a bank, and you get your cash. That.'s 
a terrific no-loss business, and they hadn't been caught. 

Don't you think that if Mr. Berkson knew about 
it at Packer, Wilbur, that he and Gallentine, when they 


had a cash shortage at A. J. Carno, before any investiga- 
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tion had started, would do the same thing over again? 
Why not? 

And did they? They did not. 

And © saggest to you that they didn't because 
Bergson never kr.ew about it at Packer, Wilbur, and when 
a company that he was involved with, A. J. Carno, was 
having financial difficulty in 1972 and 1973, no customer's 
security was ever used in an unauthorized way; no 
customer's security was ever forged, and that is very 
powerful evidence of what Mr. Berkson knew and participated 
in when he was at Packer, Wilbur. 

Now returning te Gallentine: 

I would like to tracé with you as briefly as I 
can do it Mr. Gallentine's statements from the time that 
he first understood that there was an investigation under- 
way unt_l the time that he testified in this case. 

First of all, he was called into the United 
States Attorney's two or three manths before June of 1973 
before he appeared before the grand jury. And you 
remember yesterday in his summation Mr. Lowe said that the 
first time that Gallentine had ever said to the United 


States Attorney that Berkson was Not aware of these 


forgeries was a day after I had seen Mr. Gallentine in 


his lawyer's office some time in- April of this year. 
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Well, consider that fact for a minute and let's 
look at what the testimony actually is, because Mr. Lowe 
is inaccurate about that. The fact of the matter is ~~ 
and I am going to read this to you in a second -- the 
first time that Mr. Gallentine appeared in the United 
States Attorney's office in 1973 he said to Mr. Lowe or 
to Mr. Soffler: 
“Berkson had nothing to do with it as far as 
I know; I never spoke to him about £6” 
And here is the testimony, at page 141, of 
Mr. Gallentine: 
we, Now before you appcaed before the grand 
jury about how many times did you visit with Mr. 
Lowe? 
"A Many times. 
"Q Well, can you give me your best recollectior 
of how many? 
"A I would say over 15. 
"Q And all of those visits were in Mr. Lowe's 
office, were they? 


"A Yes. 


Over what period of time did they extend? 


Two or three months. 


Now, when you first camc in to see iir. 
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Lowe and he asked you, at least to your knowledge, 


what Berkson knew about these forgeries and unauthor- 
ized use of customers' certificate, you told him 
that as far as you know Mr. Berkson knew nothing 
about it; isn't that correct? 

"A Yes. 

"Q And did you tell him that on each occasion 
when he asked you before you appeared before the 
grand jury? 

"A Yes, that's right." 


(Continued on next page.) 
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So the evidence is clear from Mr. Gallentine, 


and there is no contrary evidence, from the first time in 


1973 when he walked into Mr. Lowe's office he said, “Look, 


Mr. Lowe, Mr. Berkson doesn't know anything about this, 
as far as I know. I never talked to him about it, and 
he never talked to me about it." 

He said he saw Mr. Lowe about fifteen times on 
those occasions, and he said he saw Mr. Lowe and Mr. Soffler 
together. Mr. Soffler was a witness in this case, and Mr. 
Soffler was not asked by Mr. Lowe whether or not Mr. Gallen- 
tine did indeed deny that he had spoken to Mr. Berkson 
about these forgeries at any time before he appeared before 
the grand jury. So the only evidence you have before you 
on the question of what Mr. Gallentine was saying to 
Mr. Lowe, right from the beginning, is Mr. Gallentine 
testified that that right from the beginning he told 
Mr. Lowe that Berkson didn't know anything about it. 

Mr. Gallentine then appeared before the grand 
jury in June of 1975, atid again for you to assess where the 
truth lies in this case, you really should understand the 
context in which people are testifying. 

You have heard some testimony about what a 
grand jury is,and when Mr. Gallentine appeared before 


the grand jury, he was there alone, without a lawyer of his 
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own; Mr. Lowe was there, representing the Government, and 


‘ 
—-2- 


F | 
there are some twenty grand jurors and a court stenographer. ' 


Now, in the context of that gettine,. nubeds was 
representing Mr. Berkson. In the context ot thee setting, 
where Mr. Gallentine knows, "Jie has the goo..s on me, he 
wants me to ccoperate with him, he wants me to give him 
evidence about people, because evidence that I committed a 
crime doesn't mean anything any more, he knows that, knows 


that from all the employees, and if I am going to cooperate, ' 


I have to give him something." 


And what does he say? He says in the grand 


jury -- not at this trial -- he says in the grand jury Mr. 
Berkson was aware, whatever that means, and there is no 


cross-examination in the grand jury to find out precisely 


what Mr. Gallentine is talking about, nobody there to 
Lay) -b oe 
protect Mr. Berkson's interests, and in that context you 


-c -~-- 
— —~- 


get some testimony, some conclusory testimony from Mr. 
Gallentine, with some questions asked by Mr. Lowe, which 

%- SRE Sr: 
elicits "Yes" answers: 


,32ec 4 


"Did you talk to him about the cash?" 


os 


~ See: 


"Yes." 
"Did you do this?' 
"Yes." 


“Did you do that?" 
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"Yes." 

A man in that kind of position, who must have 
been scared to death, is it understandable that in that 
context he would give this kind of testimony and, you 
know, there is something very significant about the grand 
jury testimony: Even after fifteen visits in the 
United States Attorney's Office, do you know that Mr. Lowe 
never said to Mr. Gallentine before the grand jury: 

"Mr. Gallentine, did you tell Mr. Berkson about 
the forged securities?” 

Now, we all speak the English language, and 
we all know that that grand jury investigation involved 
Mr. BErkson and Mr. Hyman and Mr. Rind and others, maybe, 

I don't know -- but why wouldn't the sophisticated prosecutor 
like Mr. Lowe say to Mr. Gallentine in the grand jury 

in plain English: “Hey, Mr. Gallentine, didn't you speak 

to Mr. Berkson about these forgeries?" 

Never asked the question. Didn't forget, he didn! 
ask the question because he knew the answer would be, "No," 
and if there ever was going to be a trial of Mr. Berkson, 
with his lawyer present, with a judge present -- there is 
no judge in the grand jury to rule on evidentiary questions 


and other questions -- that that statement, "No, I never 


spoke to Mr. Berkson about these forgeries," would be 
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available to a lawyer for Mr. Berkson. 

I don't say this critically, but Mr. Lowe is 
an advocate, he represents the Government as I represent 
Mr. Berkson, and he doesn't represent Mr. Berkson, and 
whatever I say here I am not saying critically about 
Mr. Lowe whatsoever. He has a job to do. But in the 
doing of his job when he does things which should be 
brought to your attention because they bear on the 
credibility of witnesses, I bring them to your attention only 
for that purpose, not to criticize Mr. Lowe. 

So right from the beginning, Mr. Gallentine 
is saying to the United States Attorney, "Berkson Knew 
nothing.” 

We come then, and I will do this chronologically 
because aftpr the grand jury.appearance the next written 
statement. that we have or statement under oath from 
Mr. Gallentine is in this affidavit which you recall I read 
to you in the course.of the trial. 


In- December of 1975 ~- let's see if we can put 


this affidavit in the context of what is Gallentine thinking, 


about. December of 1975, A. J. Carno is out of business, 
Gallentine is getting once in a while, when he works, 
cleaning up some old transactions, some old trades, once 


in a while when he works he is getting $50 in a check 
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for services rendered from A. J. Carno, and he also knows, 
because by this time the indictment has been returned 
against Mr. Berkson and against him, although he has not 
pleaded guilty yet, that he has a deal with the Government, 
he is supposed to be cooperating with the Government and 
he has ever motivation to cooperate with the Government, 
as I have said, and he signs this affidavit; and, as he 
testified, he reads it carefully >efore he signs it, and 
he initials every page, and this is available to you, it 
is an exhibit, if you want to look at it in the course of 
your deliberations. 

What does he say in December of 1975? I am 
not going to read the whole thing. I read it to you once 
and you can read it again if you like. But let me read 
just a few sentences from it: 

."Robert Berkson never told me in words or 
substance to deliver any stock with forged stock transfer 
powers or forged signatures to anyone. I have no knowledge 
that Robert Berkson participated in any plan to sell 
securities owned by customers of Packer, Wilbur and use 
the proceeds for the benefit of Packer, Wilbur or for the 
benefit of Packer, Wilbur rather than for the benefit of 


the customers." 


"I have never had any conversation with Robert 


SOUTHERN Dist RICT COURT REPORTERS, US. COURTHOUSE 
FOLEY SQUARE. NEW YORK, NY. = 791-1020 


rm ja 6 474 


2 Berkson in which we discussed selling customers' securities | 
3 for the benefit of Packer, Wilbur. I never had any 
4 discussion with Robert Berkson in which we discussed selling» 
5 customers' securities illegally for the benefit of Packer, | 
6 | Wilbur. I never told Robert Berkson that I had told enpeoyes 
7 of Packer, Wilbur to forge custowscs® signatures on stock | 
8 transfer powers and guaranteed the validity of forged sig- ; 
9 natures on stock powers to persons who purchased the stock ! 
10 | from Packer, Wilbur. : 
11 | “I have no knowledge that Robert Berkson ever | 
12 | participated in a plan to pledge any customers' securities 
for the account of Packer, Wilbur and use the proceeds of 


principals of Packer, Wilbur." 


After he signs that affidavit, he is called back 


to the United States Attorney's Office because they are 


13 
14 said pledge for the benefit of Packer, Wilbur or the 


17 

18 getting ready for trial, and he is asked by uss thbn bhowe 

19 this transaction, and as Mr. Lowe acknowledges, at that | 
20 time Mr. Gakientine says, "Mr. Berkson never bie hes | 
21 anything: * Su ks 

22 : --fThen, chronologically, the next thing that sccaaias 
23 is that Mr. Gallentine is called as a witness in this | 
24 case and he testifies here on direct examination that | 
25 Mr. Berkson didn't know any “hing about any of these forged 
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securities and unauthorized use of securities. 

So Mr. Lowe tries to impach him through the 
use of the grand jury testimony that I have already talked 
about, and Mr. Gallentine explains the grand jury testimony 
and his explanation is important, and I would like to 
read it to you. These are questions asked by Judge 
Cannella: 

"The Court: How do you explain the fact that 
here you say you never spoke to Berkson. except that one 
time? 

"The Witness: I really can't explain that 
situation other than I was trying -- trying to be helpful 
with Mr. Lowe and having worked with him, going back and 
reconstructing or going over the mechanics of these trans- 
actions, I formulated in my mind what may have happened, but , 


~ —~—--- 


that is not exactly the way it did happen. 


-Fr,. 


‘“"I thought we were getting into that yesterday 


Pe hee 


of just exactly what or how we were operating. We were 


c- wees 


trying to stay in business, we had these trades made with 


different brokers, it was more or less a general understand- | 
ing with Mr. Hyman and Mr. Rind; Mr. Rind because he 
was doing the Leasepac, he had the Leasepac stock; Mr. 


Hyman because he brought in Mr. Block's Robotguard stock. 


After that there was never any serious discussion as to 
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what was done or what wasn't done. 

"These trades came through, I went ahead and 
did what was necessary in order to make delivery and get 
the cash that we needed for the day.” 

You remember I talked a few minutes ago 
about when people commit crimes, the need to know and the 
fact that people don't broadcast these things to people who 
don't have any connection with the -- you see, the only 
securities that were forged at Packer, Wilbur, although 
obviously they had other securities in the box -- you 
remember what the box was -- the only securities that were 
forged were the Leasepac and the Robotguard, and you recall 
that Mr. Hyman brought in the Robotguard stock and, as 
Mr. Gallentine testified, it was somebody else, Mr. Rind, 
who had to do-with the Leasepac stock, but, you ‘see, Mr. 


Berkson had nothing to-do with making a market in the 


Leasepac stock or the National Stock Exchange whére the 


Robotguard stock was traded. _So-having nothing todo” 
with those securities as such, that is further evidence 
of ti.e fact that he wouldn't be a person who would ‘know 
what was going on in connection with these two Sécurities. 
Mr. Gallentine also said in attempting to 
explain his grand jury testimony, at page 150 of the 


record: 
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2 "Q When you appeared before the grand jury in 1973 

and you said that Mr. Berkson was aware, were you confusing 
the time that you made him aware and thinking in terms of 
1973 rather than the time that the forgeries were going on?" 

You remember Mr. Gallentine did testify that | 
7 sometime in 1973 when the i. 2stigation started, he told 


Mr. Berkson about it: 


9 "Yes. That is what I just explained. This is 
what I meant just previously when I said I was confusing 


the time period." 


12 | The.e was also one other conversation which 
13 | I will refer to briefly and whicu is, if you remember, 
14 in connection with these dividends that were being paid. 


15 | You remember the testimony about circumstances that 

16 happened in all brokerage firms when customers failed to 

17 receive a dividend because, for example, the brokerage 

18 | firm has filed to receive the stock from another broker. 

19 You remember Mr. Gallentine testified that was | 
20 a common problem in the brokerage business, and he did 
21 testify that he had a conversation with Mr. Berkson about 

22 stock dividends, and this is what he said in his direct 3 
A) examination, page 94: . | 
a“ "Q Government's Exhibit 27 in evidence, the 
6 letter forwarding the stock dividend in Leasepac to 
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Packer, Wilbur is dated September 11, 1970. Is that 
at or about the date you received this stock dividend™ 

"A Yes. 

"OQ At about that time did you have a conversation 
with Mr. Berkson regarding the stock dividend? 

"A Yes. Sometime after that, I intormed him that 
we had received -- the dividend had been received, there 
would be a number of customers that would not receive the 
dividend directly, but they were not stockholders of 


record as we had not had this stock in their name. 


"Q Did you tell him anything else at that time? 
"A No. 
"9 Did you tell him anything about why the stock- 


holders were not stockholders of record? 


"A No, only th. t -- I didn't mention anything -- 


only that they were not stockholders of record, which is 
a common practice." 

That concludes, for the moment, my remarks about 
Mr. Gallentine, who is the chief Government witness, and 


I want to go on now as briefly as I can to discuss the 


balance of the testimony. 


There were other employees at Packer, Wilbur who 
worked under Mr. Gallentine who forged customers' securities 


at the request of Mr. Gallentine, as they testified. 
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There was Linda Sussman, Loretta Ottinger, Gene Puglicse, 
and Anthony Salamone. All of them testified that they 
forged customers' securities at the request of Mr. 
Gallentine. 

As far as Mr. Berkson is concerned, their 
testimony is very significant because every one of them 
testified that Mr. Berkson never asked them to forge any- 
body's name to aay security, and they testified that they 
never spoke to Mr. Berkson about these forged securities, 
and why should they, if he had nothing to do with i 

I made some notes, which I will wfer to quickly, 
about these employees. 

Linda Sussman, she testified at pag2 4 of the 
record that Berkson never asked her to sign any certificates. 

Loretta Ottinger; Berkson never asked her to 
sign anyone's name, and he was not present when she was 
signing names. 

Eugene Pugliese; Berkson never asked him to 
sign names and he never told Berkson that he was signing 
names. 

Anthony Salamone; Berkson never told him to 
sign and he never told Berkson he did sign these names. 

So when you get all these people together, these 


| 


employees and Gallentine and every one of them say, "I never | 
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spoke to Berkson about it," has the Government proved any 
case at all? ae 

But that is not all there is to this case, 
because the Government also produced many customers of 
Packer, Wilber, and they brought. them here from Ohio and 
Maine and Florida and New York and, again, for what? What 
do they prove as far as Mr. Berkson is concerned? 

Almost every one of them didn't even know 
Mr. Berkson, because there were other brokers at Packer, 
Wilbur they dealt with. Some of them dealt with a broker 
in Ohio. 

They testified they were shown these securities 
and they testified that particular signatures were not 
their signatures, but none of them were able to shed any 


light on whether or not Mr. Berkson knew about these 


forgjeries. They don't know who put these signatures on 


the stock certificates. 


But there is one customer, Mr. Caplan,; whose 
testimony perhaps is a little more significant- than the 
others to show again that Mr. Berkson didn't know .nything 
about what was going in. pgs nliger's 
You remember Mr. Caplan testified that 


Mr. Berkson was his customer's man, his broker. - Mr. 


Berkson had discretionary power over his account: and 
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what chat means, as he testified, is that Mr. Berkson 
could buy or sell securities for his account without 


even calling him. Mr. Caplan was relying solely on Mr. 


Berkson's judgment. 


Having that kind of power, if you need money it 
is a cinch, you have discretion over somebody's account, 
se)l the securities and keep the money, the man will never 
know, because the securities are thereat Packer, Wilbur, 
he is not calling him to say, "Sell this, buy this, what 
is this, what is that?" He is relying on Mr. Berkson. 

So if you have a motive and you need money, sell 
out his account, keep the money, and worry about it some othe. 
time. 

Instead, what does Mr. Berkson do? On October 
13, 1970, Mr. Caplan testified, Mr. Berkson, without any 
Gall from Mr. Caplan, sold 100. shares of Leasepac for 
Mr. Caplan’s account and sent him the money. 

Now, -if indeed in“Octok er of 1970 Mr. Berkson 
was participating in this .fraud, when: they were selling 
eut these Leasepac securities for their own acount and 
keeping the money and sending Leasepac securities to banks 
and getting quick credi:, do you think that Mr. Berkson, 
on his own, no customer asked him to do this, on his own, 


would se)}] Leasepac securities from Mr. Caplan, using his 
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discretion, and send My. Kaplan the money? 


It is absolutely inconsistent with what Gallentine 


was doing at the time, completely inconsistent. Mr. Berkson! 
could have sold the securities easily with Mr. Caplan | 
never knowing about it because of the discretion and kept 
the money, and he didn't, and that inconsistent act of 

Mr. Berkson speaks loudly about whether or not he knew that 
this fraud was going on. 

Let me say a word, and I don't think I will be 
much longer, about Mr. Bloch, if I may. I want to yet thes 
charts here for a minute. 

Excuse me for a minute. 

(Pause) 

MR. BRODSKY: It is not that important that you 
see every word on these charts. I am only going to use it 
briefly. eee 
The Government prepared. this whole fancy chart 
about Ephraim Bloch, about where his- stock went, and it 
gomes_here, 27540 shares, goes to First Philadelphia, Katz, 
Sterling -- I won't get into the detai!s of that. I don't 
know why the Government finds it necessary to prepare a 
chart, but they did, because there is no dispute, and never 
was, ‘iat those securities went pretty much where the chari 


says they went. 
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But there is something very significant about 
Mr. Bloch's testimony. You remember Mr. Gallentine said 
as far as Mr. Bloch's Robotguard shares were concerned, 
Mr. Hyman said to Mr. Gallentine, "These shares are coming 
into Packer, Wilbur, and we are authorized to use them ) 


for Packer, Wilbur, so thatwe can do what we want with them, ' 


That is what Gallentine said. If that is true, if they wer 


authorized to use these securities, then all of this is | 
meaningless iieeneneiie: 

Mr. Bloch has a different version, ‘and let's 
examine quickly Mr. Bloch's version of those facts. 
Mr. Bloch says, and bear in mind that all of this 
testimony -- Mr. Bloch teestified he never, ever mentioned 
Mr. Berkson's name, he never said he had a convérsation 
with Mr. Berkson, he never said Mr. Berkson participated in 
“any way in this. : = eee 

Ye testified he had conversations with Mr. Hyman, 
who he dealt with, -for the most part,and he had, T° think, 
‘one cciiversstion with Mr. ‘Rind, but he never aver talked 
‘to Mr. Berkson about this. ibaa 

Mr. Bloch claims that Mr. Hyman called him and 
said Mr. Bloch was selling his shares on the market, 


hurting the market on Robotguard, and therefore Mr. 


Bloch should send his shares to Packer, Wilbur so that 
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Mr. Hyman would be sure that Mr. Bloch wouldn‘t sell his 
shares in the open market. 

Examine that statement for a minute and see 
whether or not there is a rink of truth to it. Mr. Bloch 
owned 27,500 shares of Robotguard and at the time it was 
selling, say, between three and four dollars, so that stock 
was worth about $100,000 more or less, and it was his 
stock, it wasn't Hyman's stock, and he was selling it. 

Can you believe that if Mr. Hyman called Mr. 
Bloch and said, "Mr. Bloch, you are selling your own stock 
and you are really hurting the market in Robotguard, and 
we don't like that too much, and, as a matter of fact, we 
like it so little, why don't you send us the stock because 
we don't really trust you that even if you say you won't 
sell it, we don't trust ycu, and send us the stack and 
we will hold it for you, and then we can be sure that it 


won't be sold"? If any of you ownéd $100,000 worth of 


stock and it was yours, and you were free to’ do with:-it 


what you wanted, and your broker called you and’-gaid, 

“You are really hurting the market, and I don't trust you 

even if you told me you wouldn't sell it any more,.so send 
me the stock," what would you say to him? You would say 
to him -- I don't want to use the words that come to my 


mind, because it is ridiculous. 
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And all this testimony about how worried these 


people were that they were selling stock in Robotguard, 
and they bring on Mr. Salovin and Mr. Salovin--the lawyer-- 
and what does he say? 

Mr. Berkson called him and he asked him whether 
or not his client, Mr. Bloch, was @lling Robotguard stock, 
and he said that, you know, he thought he might, because 
he had given him an opinion letter, and at page 330 of 
the record, you know what Mr. Berkson said -- he got so 
excited, so angry, that Mr. Bloch might 6211 stock, you 
know what he said to Mr. Salovin? All he said was, 
"Okay," and he hung up the phone. That is how excited, 
how worried, how fearful, how concerned Mr. Berkson was 
about Mr. Bloch selling his own stock. - wee 

The final bit of evidence, ladies and gentlemen 
of the jury, I wnt to talk about is testimony.from Mr. 


Berkson’s father. Poe Oe eee wors:. 
Mr. Lowe. saw. fit, for. whatever reason, he has, 

to call Mr. Berkson's father and have him-testify as a 

witness in this case, and that testimony, -if you had 

nothing else to go by, because that testimony-.-is. undisputed 

if you had nothing else to go by, that testimony would 


prove that Mr. Berkson is innocent beyond any shadow of 


any doubt. 
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Do you rememberthe transaction that Mr. Lowe 


asked Mr. Berkson's father about? It concerns some of 


: f ; , | 
this Bloch stock which is on this chart, some of the stock -- 


not some of it, but all c. it, the 10,000 shares that went 
to R G. Berkson & Company. 

Mr. Berkson's father testifies that sometime 
in August -- and I think he said the summer of 1970, he 
received a telephone vall from his son and his son saia, 
"Dad, would you help me out? Would you give me some 
assistance? Would you buy 10,000 shares of Robotguard 
stock? It is about $4, and it will help me and it will 
be about $40,000." 

And his father, who is obviously in a position 


to do so, said, "Look, if you need the help, I will do it." 


(Continued on next page) 
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Now, if Mr. Berkson was participating in 
this fraud or forged securities would he call his own 
father to try to sell him securities of Robotguard? And, 
you know, the securities were dclivered to the bank, 
those over herc, is an R. G. Berkson & Company trans- 
action. I am holding them in my hand. These are 
securities that Bloch testified did not contain his 
Signature. These are forged signatures of these 
securities. 

So what the Government is suggesting in this 
case is that Mr. Berkson called his at that time 69 or 70- 
year old father and said, "Dad, would you buy some securitir : 
from me?" Knowing that the securities that he was going 
to sell to his father were phony. And why in-the 


world would Bob Berkson do a thing like that? Gallentine 


and llyman were sending these securities, these phony 


securities:all over town and to different cities; they 
don't need Berkson's father to buy this stuff. This 
securi.y was traded on the open market. They could have 
sold it on the open market; they could have delivered it 

to a bank,-as-they did in other cascs, without any conversa- 
tion from Bob Berkson to his father which the Government 
wants you to believe that Bob Berkson was going to stick 


his father with $40,000 of phony securitics when there is 
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no reason in the world to do that because you can sell 
these securities any place that you want to. 

And I suggest to you, ladies and gentlemen of 
the jury, if you didn't have another shred of evidence 
in this case, that based upon Mr. Berkson's father's 
testimony that would be sufficient to create a doubt in 
your mind, Lecause that testimony is inconsistent; it is 
opposite; it does not jell with this fraud that the Govern- | 
ment alleges in this case. 

Now, ladies and gentlemen of the jury, I am 
almost finished. It is the last time I get to talk to 
you. Mr. Lowe gets another opportunity. I can't speak 
after Mr. Lowe speaks, and it is going to be up to you 
to decide, did the Government present any evidence which 
is sufficient for you to determine that Mr. Berkson knew 
about the forgeries and that he participated in some way 
to make this crime a part of what-he was doing? 

And I suggest to you. that when you take away 
from this case all of the evidence that had nothing to do 


with Berkson you are left with a void. What the Govern- 


ment has done he e is to build a bridge that went no 


place as far as Mr. Berkson is concerned, because if you 
take away Mr. Gallentine, who testified that Berkson had 


nothing to do with it; if you take away the employees 
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and Mr. Bloch and you consider Mr. Berkson's own father's 
own testimony, if you take away the evidence about 
motivation, the evidence that Packer, Wilbur was going 
bankrupt - if you take all that away what's left? The 
answer is nothing. 

And so I would ask you to ask yourselves, do 
you have a reasonable doubt because Mr. Gallentine, 
according to the evidence, has creative amnesia? 

Do you have a reasonable doubt because the 
Government gave Mr. Gallentine every reason to color his 
testimony in this case? Maybe not because he really 
wanted to, but because his liberty is at stake? 

Do you have a reasonable doubt because 
Government takes the position that Mr. Gallentine, 
chief witness, committed perjury in this case? 

Do you have a reasonable doubt because if you 
take away Gallentine's testimony there is a void; there 
is nothing to the contrary; there is nothing else to 
show that Berkson did anything. hie 

Do you have reasonable doubt because e@vec\ 
employee who testified, who worked for Gallentine saia, 
“Tl never spoke to Mr. Berkson about this case. I never 


told him about the forgeries." 


Do you have a reasonable doubt because at the 


SOUTHERN DISTRICT COURT REPORTERS. US COURTIMOI'E 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


—_ 490 


very time that this was going on Mr. Berkson used his 
discretion to sell some Leasepac stock in the account of 
Mr. Caplan? 

Do you have a reasonable doubt because Mr. 


Berkson had nothing to do with this Robotguard block of 


stock that came in through Mr. Bloch and arranging for the 


Leasepac stock, as Mr. Gallentine has testified? 

Do you have a reasonable doubt because there 
is testimony of Mr. Bloch that he sent his securities to 
Packer-Wilbur and the circumstances that he sent them just 
doesn't ring true? 

Do you have a reasonable doubt because nobody, 
not Robert Berkson, not anybody else, when they have 
certificates that they have been sending all over town 
and to other cities and that they can sell to anybody in 
the world would call his father anu say, "Dad, won't you 
buy $40,000 worth of securities from," knowing that. they 


~ - - 


are phony? ; p elec 


But the question, ladies and gentlemen, is 
not do you have a reasonable doubt because of any. one of 
these reasons that I have suggested to you, but. taking this 
case as a whole, taking all of the evidence that you have 


heard, asking yourselves all of the questions which I have 


just been asking, do you have a reasonevle doubt as to the 
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guilt of Robert Berkson? 

Ladies and gentlemen, in England they say that 
the Crown never loses if justice is done. And in the 
United States we have a similar expression, and we say 
that the Government never loses. if justice is done. 

The Government can't lose this case, because if 
justice is done and you acquit Mr. Berkson the Government 
wi’l carry the day. Nobody wants you to come in here 
with a verdict which is against the standard of evidence 
in this case. 

And I ask you, ladies and gentlemen, let the 
United States Government carry the day; let justice be 
done on the basis of this evidence in this case. Acquit 
Mr. Berkson. 


Thank you. 


MR. ANOLIK: May we have five minutes' recess, 


—~—-+ eo =< 


your Honor? 

THE COURT: Does anybody-want a recess for five 
minutes before we continue? 

MR. LOWE: Yes. 

TIE COURT: We will take five minutes. The 
jury wili come back in five minutes. 


(Recess.} 
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SUMMATION ON BEHALF OF DEFENDANT RIND: 

MR. ANOLIK: May I proceed, your lionor? 

THE COURT: Please. 

MR. ANOLIK: Judge Cannella, Counsel, Madam 
Forelady, ladies and gentlemen: 

I am last, I hope not least, in addressing you. 
That is the way the procedure is ordered by the statute, 
and * am going to try to talk not too longa to you. I know 
you have been very patient, and I really appreciate the 
attention which you have given everyone. 

You know I represent Mr. Rind, and I am not here 
to tell you what to do; I am just here to reason with 
you and to try to give the point of view which I think you 
should apply in deciding the facts of this case. 
I would like you ali to sit back, take a deep 


breath, perhaps, and I will try not to be boring; I will 


try to be perhaps a little shorter than my colleagues, 


and I think some of the facts I go into may be of a 
little different emphasis. 

| ie I told you in the opening address I gave you, 
there anne nigue one witness who would say anything 
incriminating against Mr. Rind, and I think that that is 


borne out, Mr. Gallentine, and you have heard his name 


time and again, was the only one who said anything about 
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Mr. Rind which could conceivably be incriminating. 

I say conceivably because I think even in the testimony 

he gave at trial there was a great deal of contradictions 

and equivocation. 

I think that a witness like Mr. Gallentine must 
give nightmares to a prosecutor like Mr. Lowe. Mr. Lowe, 
unfortunately, cannot choose his witnesses; he has to 
take them as they come. And I think you saw Mr. Lowe 
cross-examining. When I say sinauceneantnns actually 
it was direct examination, but I don't think there was a 
doubt in anybody's mind that he was cross-examining his own 
witness; and if I recall correctly - and your recollection, 
of course, prevails - Mr. Lowe somctimes even raised his 
voice like he was a little bit annoyed about what "testimony" 
was coming from Mr. Gallentine. Because Mr. Gallentine, 
as Mr. Lowe himself very fairly told you, had given at 
least three different versions of what has occurred. 

Now, in June of 1973, just about two years ago ~~ 
three, as a matter of fact -- Mr. Gallentine testified 
before a grand jury, and he testified befere that grand 
jury, he said, Mr. zellentine, if you remember, originally, 
without any knowledge of any de: 1, he says, "No, I went, I 

had no knowledge of any deal; I just confessed all my 


crimes and I had no idea what the Government was going 
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to do. It was just recently that I suddenly found out 
| 


2 
3 thet the Government had decided to bestow a medal of honor 
4 upon me for the lies I told and is going to let me plead" ant 
5 | which he did already -- ~ ~ one count, the lowest count, | 
6 which is a two-year count of the indictmejt, and to dismiss , 
7 al] the other counts because I'm such a fine feilow." 
8 Now, Mr. Lowe on his re-rediréct examination | 
9 brought out, I thought, very forcefully that that was a | 
10 completely false statement, and he challenced Mr. 
ll Gallentine by saying, "“Hlow can you say that you just found 
12 out? How can you say you just found out about the deal 
| 13 that you were supposed to be getting?" 

1 | 14 And I don't have to read to any extent from 
15 this record, but, basically, what was said on re-redirect 
16 by Mr. Lowe of his own witness, Mr. Gallentine was that 
17 he said to Mr. Sathenntne, very briefly: wésies 
18 ' "Mr. Gallentine, in connection with the so- 
19 called deal or agreemei:t that you have with the 
20 Government of the United States, isn't it a-.fact that 
21 you were told the very first time you met with me" -- 
22 and that is years ago -- “in the Uniced States | 
3 Attorney's ettien exactly what you could expect?" 
a“ And Gallientine says, “Yes, you did mention, gt: 
25 And then Mr. Lowe comes to Mr. Rind's aid i. | 
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he says, “Why, then, Mr. Gallentine, did you persist in 
telling, in saying in response to Mr. Anolik's questio..5 
that you tust made your deal a short time ago? 
"A (From Mr. Gallentine) Well, weait a 
minute now, when I first appeared, when I first came 


to your office, you were telling me of the seriousness 


of it, what could happen," and so on and so on. Well, | 


there is a whole colloquy, you remember it. I just wanted 
to refresh your memory as to that threshold. 


(Continued on next page.) 
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In other words, Mr. Lowe can't believe his own 
witness, why should you believe the witness? I-don't 
believe Mr. Lowe would come before you and say Mr. Gallentine 
is a credible witness. rs | 

I think Mr. Lowe is disgusted with Mr. Gallentine,! 
and I think rightly so. I think Mr. Lowe feels that 
Mr. Galientine is not entitled to ev2n the deal that he 
made. 

You remember when Mr. Lowe talked about that deal 
in his own agmmmation he used the past tense, "ne had a deal." 
That is a problem Mr. Gallentine has to face with Mr. 

Lowe and the United States Government,but the fact remains, 
ladies and gentiemen, that you twelve jurors, and only 
twelve of you, of course, will Sebthenines are being asked 
to decide the guilt or innocence of my client, Mr. Rind, 

of felonies on the testimony of Mr. Gallentine. 

Mr. Gallentine testified in the grand jury, 
as I said, about three years ago, in June, arid that exhibit, 
the grand jury testimony of Mr. Gallentine, is now before 
you. You can take it into-your jury room, if you wish, 


andr ead it. Remember thatwas-a long time ago, ard 


I submit to you, ladies and gentlemen, that when you read 


the graud jury minutes of Mr. Gallentine you are not going 


to find anything similar to what he said in this courtroom. 
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Mr. Gallentine said very little about Mr. Rind, and I 
submit what he said was not incriminating, because he said 
that Mr. Rind was the top salesman of this firm. le is a 
salesman. When you want to put deals together, you have 
to raise money, you have to look for s ales and purchases, 


and you go to your salesman and, quite properly, Mr. Rind 


did work out deals for the company whereby they could 


generate business. 

Is that so unusual about a salesman? I submit 
it is not. 

MR. Gallentine says in his grand jury testimony 
that Mr. Rind generated the sales and he says, basically, 
that Mr. Rind was a salesman. pias 

I am not going to read all the grand jury 


minutes to you, ladies and gentlemen, because you can look 


at this yourselves, but does he say anything in his grand 


jury minutes about Mr. Rind signing customers!’ securities? 


Absolutely not. He says no, it never happened,... 


rarers! 


aalter 


tions with eithe: of the principals?" ako 
You know what he says --- and. this is a_question 


by Mr. Lowe in the grand jury, and I ask you to listen 


very carefully: Sik: ig. 


“Apart from Mr. Rind, did you have any 


SOUTHERN DisIRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. - 791-1020 


® Ff 8B RB 


follow through on it." 


rm ja 3 | . : 498 
conversation with either of the principals" -- and"either" 
means two, and Mr. Rind is not a principal -- “of the 
company with regard to the use of customers' Leasepac 
stock for the benefit of the firm?" tie 

"A No, no, Mr Rind just handled -- Mr. Rind set 
up the transactions, be they sales or loans, and he 
followed through. Mr. Berkson and Myman were aware, but 
my contact was with Mr. Rind." 

He is saying his exact -- 

"Q Could you say Mr. Hyman and Mr. Berkson were 
aware -- can you tell us how ycu knew they were aware of 
what was going on? 

"A I had conversations with them as to how we got 
through the day cashwise and what we had to do in order 
to get th amount of cash necessary." oT es 

Didn't discuss that with Mr. Rind. * Mr. Rind 
set up the deals and he says, "Look, this is the deal, 
} -nec. 

For -the very first time in this tr#al,°Mr.— 
Gallentine suddenly says he recalls, and in his entire 
grand jury testimony he never said it, and that was at 
a time when seieie annie no defense lawyer there, no ‘judge 
present, only the U. S. Attorney and him and _— grand 


jurors are present, and he never once says that Mr. Rind 


rm ja 4 499 
ever told him to forge names or anything of that sort. 

So for the first time in this trial, and I will 
tell you why he did it, he says, "Oh, yes, Mr. Rind knew 
what was going on. It was obvious, everybody understood 
what was going on." 

There is no evidence of that except Mr. 
Gallentine's inferences. 

Ladies and gentlemen, Mr. Gallentine is a 
witness, I submit, who has strong motivation to lie. 

Let's understand what this man accomplished. He is quite 
a court astist. He conned the United States Government. 
He came in and knew he was a dead duck, and this is a long 
time ago, years ago, before he testified in the grand jury, 
and he was found to have ordered the forging and to have 
forged himself numerous certificates of stock. 

There is no question about the fact that 
Mr. Gallentine committed a crime. There is no question, 
I submit to you, that Mr. iiyman committed a crime. Hie has 
fled to Spain. 

Sure, you have a crime. No one doubts that. 


But Mr. Gallentine is looking to save his neck. who 


can he turn to? He can'tdo anything with respect to Mr. 


Hyman, he is off in Spain. that is not going to benefit 


him any. 
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He says, "I want to cooperate with the Government. : 
But the point is, he can't cooperate against Mr. Hymar. 
because he is in Spain. He can't cooperate against Mr. 
Berkson because he has already signed an affidavit for 
Mr. Berkson that Mr. Berkson has not done anything. 


Who is left? He can only now go against Mr. 


Rind, 

Mr. Rind, I submit to you, has done nothing ale 
soever to help Mr. Gallentine. As an employer, he has : 
not done anything for him. Mr. Gallentine says, "The 


hell with him, if I have to save my neck and give the 


Government somebody, let's give them Mr. Rind. He is the 
guy, by process of elimination -- we will give him Mr. 

: eesti | 
Rind." os 


And that is who he testifies against in this 
trial, and not even forcefully, but in his grand!-$ury 
testimony, where he has not yet worked out deals ‘with 
anybody, he says -- He doesn't say anything that -bad here. 
In fact, he doesn't say anything, I submit, incriminating Cia 
against Mr. Rind, because he is saying Mr. Rind ‘set up the | 
deals, says he knew about things, but he doesn't say what 
he knew. He knew the company needed cash, and he was 
trying to generate cash. Ree | 


You remember Mr. Gallentine said that Mr. Rind 


rm ja 6 
would be told about these things in the morning, but 
Mr. Gallentine was not in the courtroom when Mr, Rind's 


secretary, Mrs. Sussman -- I think she was the first 


witness who testified here -- she was Mr. Rind'‘s secretary, 


and if anybody would know about his habits of coming to 
work she would know. 

And do you remember what she said, that he 
never came to that office before noon, before lunch, and 
Mr. Lowe even asked her on cross-examination, "Are you 
sure of that?" And she said, "I am positive." 

This man is a salesman, he is out drumming 
up business during the day, he can't sit in an office. 
He is the salesman here. 

The Government has been investigating this 
case for years, certainly before the grand jury -started, 
but they don't go into a grand jury cold, they prepare their’ 
case for the grand jury, and when you consider ‘the ‘evidence 
in this case, and his Honor will tell you, you ddn't-: 
only consider the evidence, you consider the éVidence or 
the lack of evidence, because the Government has the 
burden of proof. We have no obligation, Mr. Rind has no 
obligation to prove or disprove anything. That is not 
his function. 


He *+s presumed innocent. He pleaded not guilty 
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in this case. When he pleaded not guilty in this case, 

ladies and gentlemen, he denied every accusation against 

him, and there is nothing for him to explain away. What 
else could he do? If he went up there, he would say, 

"I deny what Mr. Gallentine said." 

You heard testimony that he is an excitable 
fellow, and Mr. Lowe can raise his voice, too, so what 
would we have, a shouting match? 

If I made a mistake as an attorney in not putting 
him on, I hope you don't hold it against... All he could 
say is, "I didn't do it." There is no purpose in him 
just going on the stand to repeat that, but the lack of 
evidence I ask you to consider, too. 

The Government, the very last witness they put 
on is an SEC representative, and he has been in the court- 


room all the time, and Mr. Gallentine said he conferred 


books and records, and the Government comes in With this 


piece of paper, Exhibit 29, and he says, "This thing shows 


that Mr. Rind was a partner, an officer of the i ia cama 


Well, you look at this. This is a form sub- 
mitted apparently, because it is in evidence, from Packer, 
Wilbur & Company, it is not even signed by anybody, and 


it is just a very short thing, and they say he is a vice 


? 
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2 president. | 

3 If he is a vice president, how come he can't 

4 sign checks, he can't bind the company? 

5 Gallentine said this man couldn't sign checks 

6 Or paper for the company, couldn't bind the company, and , 

7 Gallentine is cashier, he knows. What kind of executive 

8 is this? 

9 Mr. Bloch said that Mr. Hyman in a conversation 

10 | on the phone refer.ed to his partners. He may have said | 
! 

1] partners or he may have used the singular, and Mr. Bloch 

12 | doesn't have perfect recall on an incident he really 

13 | has no reason to recall. But does that mean he is talking 

14 | about Mr. Rind? 

15 There are other people mentioned here. Thre 

16 is a Bertram Bookholder, there is an Archie Packer, a 

17 Mr. Berkson, there is a Mr. Rind, but he doesn't have to be 

18 talking about Mr. Rind, an I submit he couldn't be talking | 

19 about Mr. Rind, because nobody in this firm ever said : 

20 Mr. Rind was an officer, not even Mr. Gallentine. 

21 Gallentine says, "I don't think he is an officer.” 

22 You won't find a single document of all the documents 

23 introduced in evidence signed by Mr. Rind, or a single 

2A check singed by him. 

25 So Mr. Rind is being made the goat here. That 
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is about the size of it. 

I submit to you, ladies and gentlemen, that 
another thing that our friend, and I use that advisedly, 
Mr. Gallentin said in his grand jury minutes, ad I nave 
a right to quote from this because it in evidence -- he 
says: 

"Q Well, did you ever discuss this specifically 
with Mr. Rind? 

at Yes, yes, a number of -- in fact, the majority 
of the customers were his" -- he is talking about the 
forgeries -- “a majority of the customers were Mr. Rind's." 
That is what he said in the grand jury, but not here. 

Did you see the Government produce even one 
witness who said they were a customer of Mr. Rind's, whose 
stock was forged? Do you think Mr. Rind would permit the 
forgery of his own customers' names? He would be out of 
his mind. A salesman relies upon the good will of 
customers. 

On top of that, when Mr. Bloch, who apparently 


had found out that Mr. IHiyman and Mr. Gallentine, 


apparently, were forging his name to stock certificates, 


Mr. Hyman says, “Look, we will give you a dollar. We 
don't have any money, but we will give you a dollar a shaiu 


anyway," and when he speaks to Mr. Rind, and if Mr. Rind 
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was in on this deal, he doesn't want to put his head in 
the noose, if he can get the guy to lay off, that is 
all right, but what does he say? "Go drop dead," or some 
other epithet. He says, “I won't give you two cents." 

Is that what a man says who feels guilty? 
That is righteous indignation. 

I might say anotherword about Mr. Bloch. There 
is something fishy with Mr. Bloch here. Robotguard, 
as you know, was underwritten by Packer, Wilbur, and 
presumably Mr. Rind as a salesman is trying to sell that 
stock to his customers, and unbeknown to them, mind you, 
Mr. Block and Mr. Lipschutz, I believe his name was, who 
were the major stockholders, mind you, in this firm 
suddenly are selling the stock less than a year after the 
company is formed and it is depressing the market, and what 
do you think that makes Mr. Rind look like to his customers? 

Do you blame him for being angry at Mr. Bloch? | 
All of a sudden the people who are supposed to be running 
this company, who formed it less than a year before, are 
selling their stock and taking the bottom out of the market, 


and Mr. Rind has been touting this stock, presumably, to 


his customers. I think he had a perfect right to blow up. 


Ladies and gentlemen, Mr. Rind is here to face 


the music. He is not in Spain. Mr. Rind is on trial, 
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ladies and gentlemen, because of Mr. Gallentine, nobody 
else. No other witness in this entire trial has said 
anything incriminatory about Mr. Ri: 1. There is nothing 
wrong with arranging sales, there is nothinc wrong with 
arranging transactions, that is what a salesman is supposed 
to do; nothing wrong with generating cash or looking for 
deals. 

His own secretary, Mrs. Sussman, never testified 
Mr. Rind had asked her to do anything improper, never told 
you he knew anything about it. As a matter of fact, she 
said Gallentine told her it was perfectly all right to sign 
the certificates and she did it. 

Do you think that if Mr. Rind was aware of 
what was going on, and he comes on heavy, apparently, do 
you think he would have hesitated to sign some of them 


himself or tell his secretary to sign them? What for? 


Why should he put his head in the noose for this situation. 


Hie is not even involved in the company from the standpoint 
of being able to draw out money even for a postage stamp. 
They are trying to make him look like an officer of this 
company by this puny little document here (indicating). 
The Government has been investigating this case 
for years. Do they put on a witness from the SEC or the 


National Association of Securities Dealers, or anyone else 
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to say, "We looked at the records and the records show 
he is an officer?" 

They didn't do that. They didn't even tell you 
they got this piece of paper, they just introduced it, 
and Mr. Lowe only asked two or three questions of this man 
who has been on the case for years. 

Did they introduce the charter, the corporate 
minutes? Where is the resolution making him an officer? 
Don't you think if they had it, they would have introduced 
it? Don't you think if they hac any evidence other than 
Mr. Gallentine's lies thatthey would have introduced it, 
after all these years? You bet they would. 

Mr. Rind is a man who was trying to uo a job 
and he happens to be a convenient fall guy. There but for 
the grace of God goes anyone. 

Mr. Gallentine made a phony deal with the 
Government, Mr. Gallentine said, "I will give you evidence,” 
and now that the time is getting short, he is telling you, 
ladies and gentlemen, that, “Oh, yes, Mr. Rind was the 
culprit." 

He tells you that for the first time in this 
court that he knew about the alleged forgeries, and why? 


Because the heat is getting hot, the temperature is 


rising in the kitchen. They say if you can't stand the 
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heat, get out of the kitchen, and he knows his sentence 
is coming up one of these days, and he now has to produce 
something for the Government. 

How is the Government going to tell the judge 
what w wonderful job he did in cooperating if nie: detent 
give them someb ody who is alive and here? He can't give 
them Hyman, Richard Nixon, he can't give them anyone else. 

“So let's give them Rind. Rind means nothing 
to me. I don't even like the guy, he yells a iot." 

So he says, "The heck with him, 1 will put him in a box, 
what do I care." 

Do you think he gives a damn? The problem is 
that Mr. Lowe, unfc tunately, is not going to permit a 
witness without disclosing to you -- and I think that is 
very credible of Mr. Lowe *9 do that -- he told you very 
frankly, ladies and gentlemen, that there were-several 
different versions that Galientine had given to’ Him, and 
indeed there are, — I ask you, if yon so desire,-to look 
at the gris’ jury minutes, and when you read these grand 
jury minutes, and remember that was at 2 time when if this 
man wanted to lay it on thick, he could have dite ee. and 
he said very little against Mr. Rind, just generalities. 


In fact he is asked: ‘ Ee 


"a How specifically would Mr. Rind arrange these 
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transactions?" 

They are talkinc about the transactions that 
generate money. 

And he says, “That I don't know.” 

"Q Did Mr. Rind ever describe to you how he 
accomplished this? 
"A No." 

He can't think of things, and he knows he can't 
invent situations because that could be thrown back in his 
face. 

The Government, unfortunately, has to go by the 
witnesses that they find. Mr. Lowe is not going to manu- 
facture a witness,he is going to take a witness who | 
happened to be the cashier. He would love to have Mr. 


Hyman here, I can assure you, but unfortunately he is not 


Gees 


here. 


Mr. Gallentine is the only fellow in the 
courtroom. I think that when you think back at the cross- 
examination and examination of Mr. Gallentine that you 


e 


will have to admit that Mr. Lowe has a very low opinion 


of Mr. Gallentine, and rightly so. I don't think Mr. Lowe 


would want any of you to resolve doubts against the 
defendants unless you are convinced beyond a reasonable 


doubt. 
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The only evidence you can point to, ladies and 
gentlemen, is a witnesswho even Mr. Lowe admits has given 
three or four inconsistent stories. 

The man is a liar. Is that what you are going 
to predicate the guilt or innocence of a fellow senate being 
on? I don't think you want that on your conscience any 
more than aryone else. 

Ladies and gentlemen, we have been talking 
here basicaily about a case that is really quite short. 

My colleagues here have spoken to you at great length. 
I am not going to talk to you as long as they spoke to you. 

You remember Abe Katz. Mr. Gallentine had said 
that he gave stock for Abe Katz to Mr. Rind. Yet Abe 
Katz testified he got the stock directly from Mr. Hyman, 
Another lie. - : 

Mr. Lowe will say, "Well, it could have been 
done in another way," Dut Mr. Ilyman came to the office 
every afternoon, and there was no reason to do it, another 


, 


way. 


Also, Mr. Gallantine is the only cne of a2! the 


employees that testified here, and not one of ¢t: said 
that Mr. Rind told them to do this. 
What arrangements Mr. Gallentine had with 


Mr. Hyman we don't know, but you can get there is a good 
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reason why Mr. Hyman is not around. 

Mr. Gallentine perhaps did not have the 
wherewithal to run away. That we don't know. So he is 
here to face the music. This man is an admitted criminal, 
remember that. Why would he stop at lying to inculpate 
someone else? Why not put it on Mr. Rind? If he is 
willing to forge signatures, if he is willing to create 
this dishonest situation, do you think he would hesitate 
for one minute to frame someone else? 

I don't for one second suggest Mr. Lowe would 
be a party to that, and I know he would not, so don't get me 
wrong, but Mr. Lowe has to take the witnesses from whence 
they come, and Mr. Lowe is pretty disgusted with this 
witness. 

They say that when; person is indicated for a 
felony, a philosopher said that he is born all over again, 


because what happens to him as a result of what you do 


will decide the future course of his entire life. 


Remember that, ladies and gentlemen. He is 
born all over again by this felony indictment, the mark of 
Cain is put upon him if he is convicted of a felony, and 
the criminal law asks you to apply the highest standard 
of proof known to the law, namely, the standard of proof 


of beyond a reasonable doubt, because the criminal law 
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doesn't want a person convicted if there is any reasonable 
doubt. 7 

I can assure you that I believe I interpret 
the sentiments of Mr. Lowe when I say he would be the 


last person in the world who would want you to convict 


if you had a reasonable doubt. 


(Continued on next page) 
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And I submit to you, ladies and gentlemen, there 
are many reasonable doubts in this case, because when the 
case is predicated upon an imperfect witness you have a 
right to reject that witness’ testimony; and when you 
find that his trial testimony is so diverse, so different 
than that of his grand jury testimony, where there was no 
defeuse lawyer to cross-exame, where there was no judge 
to keep a cneck upon him, where he was just there with the 
U. S. Attorney and ..imself and the grand jurors, and he 
comes up with virtually nothing in the grand jury testimony, 
anc suédenly comes up with a gre ¢ dec more here all of 
a sudden, and even when he comes up with it here it's 
equivocal, I submit to you, ladies and gentlemen, that the 
Government has not made a case beyond a reascnable 
doubt. 

Reasonable doubt, ladies and gentlemen, will 
be explained to you by the Judge. I don't have to 
explain it to you. But just use your common Si 1Se. 
When you listen to his lionor's instructions on the law 
remember that your obligation is not to incur the favor or 
disfavor of the prosecution or the defense counsel. 


Mr. Iowe is not looking for you to do a favor to him and 


I am not looking for you to do a favor to me. We are 


not locking for sympathy or prejudice. We are asking 
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you to iecide this case on the merits. 

And you remember what you were told by ail 
counsel, and even by his Honor, the testimony comes from 
the witness stand; and if that testimony convinces you 
beyond a reasonable doubt, then and only then can you apply 
a standard of proof. 

Mr. Gallentine is the only witness that the 
Government produced. With all the investigations they 
had, with all of the agencies that were at their beck and 
call, with Mr. Soffler working for years with Mr. Lowe 
on this case, and he puts Mr. Soffler on for three minutes 
in this whole case. That's what Mr. Soffler can come 
u> with, this piece of paper, that's all, after three 
years of investigation, or five years, OF whatever it is. 
Can you imagine such a thing? 

‘The NASD, they come up with some facts and 
figures that the company was losing business. Sure they 
were losing business. . The whole stock market perhaps 
was depressed at that time. But the fact remains, 


led es and gentlemen, that there is no credible evidence 


that Mr. Rind had any stake in this business except as a 


salesman. This document, I submit to you, means nothing. . 
This is a document prepared by Packer, Wilbur. Who 


prepared those documents? Presumarly Mr. Hyman. Who 
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else could prepare them? 

Mr. Soffler didn't even tell you where he got it. 
He got it out of the files of the SEC. How did it get 
in there? He didn't tell you that. Who put it there? 
Who made it? What verification did you use? Did you 
hear Mr. Lowe ask him, "Did you verify the accuracy of 


that?" 


you hear one witness testify to corroborate 


No. 


Nid you hear any testimony about books and 
records of the corporation to cooperate that? 

No. 

Did you hear any other witness say that Mr. Rind 


had done anything improper? 


No. 


I knew, after all this time, after all this 


investigation, that's all they could come up with, 
Mr. Gallentine. 

And remember, ladies and gentlemen, this trial 
began with an admission on everyone's part that a crime 


was proved. Sure. Mr. Gallentine confessed. 


Mr. Hyman ran away to Spain. No doubt a crime was 
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committed. I told you that in the very beginning. 

But don't compound what Mr. Gallentine has done. Don't 
let him pull the wool over your eyes as he did to the 
Government? 

Do you realize what he did to the Government? 
i don't think you realiy realize. This would be funny 
if it wasn't so tragic. 

Here's a man who sells the Government a bill 
of goods, saying "Don't worry about a thing, I will make 
your case for you." 

So they say, "That's great.” 

Now, mind you, before he even went into the 
grand jury the Government didn't even know what he was 
going to say, and the United States Government doesn't go 
back on its word, and Mr. Lowe is a man of great integrity; 
I am sure he would’ not go back on his word. He is 
already told, way in advince of his testimony before the 
grand jury, "fine, you are going to help us out? Great. 
This: is your deal. You Gan plead guilty to a two-year 
count and all the other counts will be dismissed." 

So he has a deal. He is locked-into his 
deal, and he gives him sparse testimony in the grand jury, 


and at thst time they may still have been in hopes: that 


they could get hold of Mr. Hyman. Mr. Nyman would have 
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been a pretty big fish to get hold of, and so they are 
still interested in Mr. Gallentine in 1973 ccna after 
all, Spain is not the moon; presumably you can try to 
get people back from Spain; so they may have been living 
in hopes to at least get Mr. Hyman back, and now time is 
cunning out. They haven't got Mr. Hyman back, and they 
say, “Gallentine, you know, we have read over this grand 
jury testimony. It's not that hot. And who do you 
have here? Ali right, can you give us someone else? 
Who?" | 

He savs, “Don't worry, I will come up with 
something. * 

Then another bombshell falls on the heads of 
the Government. They find out that Mr. Gallentine 


Se 


executed a document, an affidavit, saying that Mr. Berkson 


=-- -- 


had nothing to do with this case, which again is contrary 


- Cc 


to, I presume, what was said elsewhere. And I have 


es Suclcs ; 


nothing against Mr. Berkson; I'm just telling you what 


the facts are here. He executed that document, and the 


-' 


Government now is fuming. 
They .say, “What are you giving us? 
" "No, wait a second. You still have Mr. Rind. 


I am giving you.Mr. Rind." 


So the Government is anxicusly awaiting what is 
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going to be said about Mr. Rind, and even the Government 


2 
3 has to come to Mr. Rind's defense, because the fellow 

4 says, "I didn't know about the deal until just a tow months 
5 ago; that Mr. Rind, he says for the very first time at this 
6 trial, knew about the forgeries. He never said it before. 
7 He said some general statement that he knew what was going 

8 on. utd 
9 | Sure he knows what's going on. He knows there 

10 | is a need to generate cash; he has a need tc neke sales. 

1} H If you are dealing with someone whom you do not 

12 , distrust, you're dealing with a fellow enakeves okay? 

13 t You don't say to yourself, “Wait a second, I am asking 

14 this fellow now, I just made a deal to sell, let's say, 

15 10,000 shares of Leasepac, okay? The position on the 

16 books of the company is that they have more than 10,000 

2 17 shares. ~se rN =: oo dees Seni 

18 Mr. Rind by looking at-the.books iauakd mesic 

19 there is no problem; they have’ more than 10,000 shares. 

2 - ° Mr. Gallentine said,-"Yes,.we'did have more. 

21 than 10,000 shares but: we didn't-have them physically at 
22 the moment in our possession; we. had. some of them, not , 
23 all . Tig 

a Now, Mr. Rind would say, “Well, wait a second, 

Y) look, this is the deal. Just get up the stock." 
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Would he assume that this man is going to forge 
that stock? Would he make that assumption? No, he 
wouldn't if he has no reason to believe that that would 
happe!:. would assume it would be gotten up in some 
legitimate wa’. 

jand Mr. Gallentine said everybody assumed. 

Why would everybody assume such a thing? I mean, that's 
ridiculous. Would you assume, if you're talking to 
your neighbor or fellow worker, and if you say, well, you 
know, we have to get up some checks to pay for the repairs 
that are being made in the office -- let's assume you're 

a cashier, or let's assume you're the office manager, 

and you're talking to the cashier, ‘We have to pay for 
those repairs, draw a check on petty cash," and the 
cashier says, or comes into court and says, "Well, you 


know, we only had a hundred dollars in petty cash, and the 


work was $150, so the office manager obviously knew he 


had to. forge a check for $50 more." 

What do you mean chitnniees knew? Do people 
who are not dishonest suddenly become dishonest because 
one person is dishonest? - No. 

That's what Mr. Gad tenting dia. H2 is a 


crook, a self-confessed crook. He was working for -- 


he was hired by Mr. Hyman. You can infer whatever you 
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2 want, there must have been some deal. You can't tell ' 
3 me that if Mr. Gallentine was doing what he was doing for 

4 $15,000 a year. That is baloney, to use Mr. Lowe's | 
5 phrase. ! 


- - ' 


| Can you tell me for one minute that this man, 
| 
7 | Mr. Gallentine, would be doing what he is doing, risking 
| all this inculpation for $15,000 a year less deductions 
you can depend upon it. 7 


And Gallentine is here today, and he says, 


9 and all that? Oh, no. Hyman had some deal going, 


| “Look, I got away with an awf lot." With all this 


12 | 
13 that he accomplished, mind you, the most he can get now 

14 | is two years in prison, ind he says, “Maybe Tf can cut that 

15 | down. I conned the Government this far, saybe I can con 

16 | the jury. Maybe I can tell them, “Look, I did it only 

17 | because _——e it had to ne done." 7 _" 

18 "think to yourselves, why did he assume it had to | 


r - 
Jeasccr 


19 be done? Why didn't he say, “Hey, wait a second, I 
20 iit coma to forge anybody *s signature. Go to hell. 
21 You forge it. | What @o you mean forge signatures?" 
Why didn't he say that? Did you ever th ink 


of that to yourself, why didn't Gallentine come forth and 


say, “Hey, wait a second, I'ma cashier; I have a take- 


Ss: 8B 8: 


home pay of $230 a week or so” - may>: a little bit more 
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because he has four children - "What do you mean I am 
going to forge certificates? I am going to tell these 
people who work here to go forge certificate: For what? 
What do I .et out of it? What do I beco: ‘ero or 
something?" 

Oh, no. This fellow has a deal he was working, 
and he was a crook, and he was working a deal, and nobocy 
does that. Use your ccmmon sense. 

You know, one thing you're asked to do is not to 


leave your cormon sense outside of this court. 


You know, when they say that when you are 
jurors you are not supposed to be influenced by sympathy 
or prejudice, that doesn't mean you are supposed to be 


like a statue. Oh, no. It doesn't mean you have to 


+ 


believe everything that’s told to you by a fellow like 


Gallentine who is trying to do everything he -an to get 
} £ sere ‘ 
from under. 
Re uF ae “Ts eecor: 
Come on, ladies and gentiemen, you know, we 
= to nic: 
weren't born yesterday. Th is Gallentine is not doing 


“a 


what he is doing, he is not causing these young kids in 
: S| ie wee 
his place to forge all the certificates because they are 


giving him a nice paycheck, a big fat paycheck of maybe 


$250 a weck. Ch, no. There's a lot more to it, 


you can depend upon it, and the guy knows about it is 
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Mr. Hyman in Spain. They have a song about that, but I 


forgot the song. 

But, ladies and gentlemen, I don't think that 
you are going to compound the injustice that has already 
been done by Mr. Gallentine by letting him put a noose 
around the neck of Mr. Rind. You have not heard 
any credible evidence against Mr. Rind except from 
Gallentine. you call that credible? Mr. Gallentine 
you can presume, would say anything at this point to get 
himself out from under. He has _— his bridges 
behind him. He can't give Berkson away; he can't give 
Hyman away because he is away already, and he has got to 
give someone, because he figures, “Look, if I come out 
of this without getting any time I'm really a winner." 


Ladies and gentlemen, I submit to you that what 


you have seen in this case is iit that the Govern- 


ment is just as disqusted with as I am and as you should 


be. 1 don’ t think the Government is pleased about 
Mr. Gallentine ons one second. ¥ “es don’ t think the 


Government would ask vee to : jpptene Mr. Gallentine because 
they have already asked won not “to believe him. They 
have told you, “Well, try to find ‘something. you. can 
believe about him." They themselves have told you 


that there are several versions. They say, "Look, we 
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know you can't believe everything he says because many of 
the things he said are inconsistent"; so they're asking 
you to believe, try to find something you can believe of 
what he said. “At least believe this part. All right, 
we kncow he is lying in parts A, B, C, D and E, and maybe 
part F you can believe.” 

No, that's not the way reasonable doubt works, 
ladies and gentlemen. His Honor will tell you that 
if a witness i: your opinion has been lying, you have a 
right, if you wish, to reject his entire testimony on 


the theory that a man who is false in one thing maybe 


choice of their own has to use a witness who -is an adinitted 


liar and who they themse 3eall a liar, that the Govern- 
ment says, "Well, look, not every case where there is an 


indictment is there a conviction. Mr. Lowe will go 
into a new case; 


- —-+- - 


I will go into a new case; Mr. Brodsky, 


his Honor, even you, but what you do here will aff-ct 


false in everything; that when the Government through no 


this defendant for the rest of his life. So let's not 
give another accolade to Mr. Gallentine's perfidy, to 

Mr. Gallentine's lies by letting him accomplish something, 
because if you vote to convict here, then Gallentine can 
cone forward and say, "Well, I told you I would produce 


someone, and this jury, do you see that, they stuck up for 
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me. I produced someone. . I produced a head for you 


to roll. Therefore I want you to follow through with 


my deal. 


And he might have a good point there. Can you 
imagine what he would be getting away with? And you 
would be part and party to it, and I don't think you want 


to do that. 


Ladies and gentlemer., I don't know why Mr. 


Gallentine did what he did any more than you dv. All we 
know is that he admitted he did forge a great many 
signatures, and he must have had a reason. that was 


sweetened with the smell of that old green stuff, money, 


because I submit to you nobody in their right mind would 


do it otherwise. Because if he was the type of man who 


esi a 


said, well, he was just being led by the nose, that's 
~nere .* 


baloney. There is no reason for that, and I submit you 


can't point to it. 


And look at the grand jury minutes. _ You have 
P sn 


—<s -- 


a right to look at that, and they are in evidence, and 
eS £66. 8 ste" 


I submit that you will find that there are complete — 


inconsistencies between what he said. he 
Ask yourselves questions: Why didn't the 
Government produce more evidence? With all their 


years of investigation, why did he put the SEC represent- 


wes. 
_———e= 
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ative, the Securities and Exchange Commission's repre- 
sentative on the stand for more than three minutes? 

Why didn't they have the man from the NASD, 
National Association of Securities Dealers, who conducted 
these investigations? Why did they put on his super- 
visor? 

I mean, why didn't th2y produce all this evidence 
that they could have produced? 

Obviously because it doesn't spell out 
criminality. They are not enine to waste your time 
with a lot of figures that don't add up to criminality; 
so they have to fall back on this fellow Gallentine. 

Ladies and gentlemen, I am not going to be 
much longer. Remember this. As far as this case is 
concerned it's virtually in your laps right now, pretty 
close to it. Mr. Lowe will have a chance to rebut 
because he has the only burden of Renee here. He has 
to overcome the presumption ‘of ‘ianocence; he has to 
satisfy you beyond a roasonabie doubt of the guilt of 
Mr. Rind, beyond a reasonable piciiaic Some people say to 
a moral certainty. Don't be confused by expressions 
you way hear chat pennny can prove ont to a mathematical 


certzinty. Of course “not. We are not dealing with 


math here; we are dealing with seebaud science, law. 


qieie 


wee 
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There is a definition of re.sonable doubt. So don't be, 
fooled by anyone sayinc you can't prove guilt to a 
mathematical certainty. Nobody is asking you to prove 
it by a mathematical certainty. But the point of tlis 
is, ladies and gentlemen, reasonable doubt is the highest 
standard of proof known to the law, and that standard 
you can apply, and you ask yourselves questions: 

Is there any possibility that Mr. Gallentine 
is lying? You will have tz answer that in the affirm- 
ative. You will hav7 to s*y, "How can he ev n ask us 
that? Of course he's a liar. Even the Government 
says he’s a liar." And if you find he is a liar you 
have to give the benefit of tne doubt to the accused; you 


must verte rot ht 


When I sit : down, 1eies and gentlesen, I cannot 


get “ again to answer Mr. Lowe. _ Mr. Lowe has the last 


word because he has the burden of prone. Re is not 


oem & 
a o ws 


going tobe permitved to talk too song. beckuse this” is 


c - 


rebutta.. Ask vourselves, what he is saying, how would 
Mr. Anolik answer that? 

I have great ondittinns in the jury system, 
ladies and gentlemen. How would Mr. Anolik answer that? 
What he is saying, is it valid? Ask yourselves, has 


he satisfied us as to why he did not produce more testimony 


sls 

f-om the Securit‘es and Exchange Commission? Has he 
satisfied us as to why he hasn't produced more testimony 
from the National Association of Securities Dealers? 

Has he satisfied us that he hasn't got another diene 
document in evidence to show criminality other thar. Mr. 


Gallentine? Has he satisfied us after a five and a half- 


year investigation, whatever it is, four years, that they 


cannot come up with anything more than this fellow whose 


grand jury testimony is so inconsistent and wiio is an 
admitted liar? 
I submit that wh. . you ask you.rse’ ves those 


questions you will find that ir. Lowe cannot answer them. 


<3. 
I think you will €34d Mr. Lowe will tell you, 


ladies and gentlemen, to come in with a verdict that you 


believe is an honest verdict. I don't think Mr. Lowe 


will ask you to convict if you are n»t convinced beyond a 


ABS Lic « 


reasonable doubt. I am not askiny you for sympathy; I am 
> £28 RS 


not asking you for pre“udice. 


in an American courtroom to ask an American ery Se come 
wo bynes y= 


in with a verdict which I submit, really, that is warranted, 
and the or'ty verdict that is warranted is not guilty. 


Thank you very much, ladies and gentiemen. 


a 
Gale 
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SUMMATION IN REBUTTAL ON BEHALF OF THE 


GOVERNMENT. 


MR. LOWE: Ladies and gentlemen, I am going to 
be brief. Yesterday you were told I was going to talk 
for an hour, and about an hour and forty minutes later I 
shut up. Today I am not going to talk to you very long 
at all. 

I just want to make a few points based on what 
you have heard this Morning from the other attorneys, 
because I am sure that the skillful presentations you have 
heard this morning have left some questions in your minds. 

Just a couple of points with regard to what you 
just heard from Mr. Rind's attorney: 

For some reason or another Mr. Rind's attorney 
thinks it's very important to determine wherher or not 


Mr. Rind was an officer of the company, and he is not 


quite satisfied with the form of proof about that subject 


because he says it"s only just a piece of paper. 

". Well, to begin with, it is only a piece of paper, 
but it is a paper ‘that the firm filed with the regulatory 
body that regulates the firms, and when you think about it, 
what reason would anyone have had back at the time when 
the document was filed -- and I think the smnieah it shows 
it was filed way back in 1969 -- what reason would anyone 
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have had at that time to make it up? 

Now, Mr. Hyman was the president, and he took 
care of these kind of things. Do you suppose he would 
put down on a piece of paper filed with an official agency 
that a percentage of his firm was owned by somebody else 
if it weren't? Gosh, y ou know, Mr. Rind might have 
found that piece of paper and gone to Mr. Hyman and said, 
“Okay, give me my per cent. Here it is, it says I got 
a per cent, give it to me." 

Why do you suppose he would do that if it wasn't 
the truth? 

But there is something a little more important 


than that that Mr. Anolik, when he was talking to you 


I guess he forgot about, because he is the one who. brought 
—, 


it out. o> B2. 


When he was cross-examining Mr. Gallertine, 
he. said to Mr. Mr. Gallentine: sat su.” 
— "Isn't it a fact that Mr. Rind invested his 

own money in tuat firm?” ~ieee of 

And Mr. Gallentine said: reaulst 

-.“r'm not sure, but I think he did.” ;: 
Well, don't you think that if Rind. invested 
money in the firm that he would be at the same par with 


the. other people who invested money in the firm? But, 
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in any event, even if he wasn't an officer, so what? 
When you really think about it, what difference does it 
make? 

Just one other point that I want to make but 
what Mr. Anolik had to say: 

I assiduously avoided the use of the word “lie” 
because lie is a judgmental word; it's a word that in 
any fair definition means that a person is deliberately, 


knowingly telling an untruth. And I'm not sure that 


We k: ow the factr; we know that Mr. Gallentine was not 


-elling the truth at some point in time because the stories 


| 
any of us are in a position to use that judgmental word. 


are inconsistent to a point that they cannot be conven- 
iently melted together and explained. I am not going 


to tell you that he lied, because I am not going to crawl 


into Mr. Gallentine's Mind and tell you what's there. 
: lel ee hacer ewe oe ot 


I'll leave that to Mr. Brodsky and Mr. Anolik to do. 


They seem to be experts on crawling into other people's 


minds and saying what other people must be thinking and 
znythiny like that, but I don't claim any particular 
expertise in that area. I'm a lawyer, not a psychiatris ’ 


and I am not going to tell you what was in Mr. Gallentine's 


mind. I don't know. 


- - -- ef 


Let me get to Mr. Brodsky's summation: There is 
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selective quotes and little pieces in a vacuum. Mr. 
Brodsky gave you a couple of examples of what Mr. Gallentine 
had to say, and in one ot those instances, I don't know why, 
but Mr. Brodsky stopped reading. I guess he stopped 
when he got out the part that he liked, and then he didn't 
bother to continue with the part that he didn't like. 

Well, ladies and gentlemen, the testimony is 


all there. Any time you want to hear it you will be 


sls 
just one thing about it, and I think this is really 
important to bring out. This case is nc« made up of 


able to ask to have to read to you; but let me just make 
this point so you will understand that it's the whole record 
and the whole case that counts, not some piece that got 
selected out from somebody's summation. 


Mr. Brodsky read to you from page 95 of the 
transcript about Mr. Gationtine'e conversation with 


Mr. Berkson at. a time “when he was talking to Mr. Berkson 


rw. 


a - 


abc at the stock a.vidend,— Pa he read halfway down the 


page and he stopped. 


icenteoed on he xt page. ) 


-- 
es-- 
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The next question, after Mr. Brodsky stopped, 

and going on to the next page is as follows: 

*Q Mr. Galientine, did you tell Mr. Berkson at 
that time that the reason they were not stockholders of 
record is that you had used their stuck and it might have 
already been transferred out of the.r names?" 

And the answer was: "I can't honestly remember 
whether I did say that or not." fr 
Then he was directed to read a portion of 

his testimony on a prior occasion, not the grand jury that 
we put into evidence, but another occasion, and having 
read it he was asked as follows, page 96, and maybe Mr. 
Brodsky forgot to turn the page: = 

"9 Having read it, does that refresh your 
recollection about the substance of your conversation 
with Mr. Berkson about the stock dividend? wit: 

A Yes, that I mentioned to him that we had to use 
‘Some of the customers' securities.” down. t.. 

This will give you a little example of Mr. 

Gallentine. Mr. Gallentine is trying his damndest to help 
Mr. Berkson out. You remember when he talked about how 


they are all one family and it was all understood between 


himself and Mr. Hyman and Mr. Rind, carefully he always 


leaves out Mr. Berkson, his buddy. 
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Listen to what happens now: 
"Q What did Mr. Berkson say to you when you 
told him that? 
"A lic mentioned to keep a record of it so we would 
know who would be entitled to their dividends. 
"0 Do you recall anything else he said to you on 
that occasion? 
"A No." 
Once again, read what he said on a prior 
occasion: 
"9 Now do you remember? What else did he say 
to you at that time? 
"A He said he would spea* to Mr. Find about it.” 
Mr. Brodsky, for some reason, didn't see fit to 
read that. The reason, I submit, is that it didn't fit 
the point he was making at the time, and he left-it out, and 
that is what his point is worth. _ 
i nave another point to make -about Mr. Brodsy. 
Mr. Brodsky told you about putting- Mr. Berkson's father 


on the stand and said, “The Government wants you to 


believe that Mr. Berkson was going to sell this phony 


forged stock to his own old father. That is ridicuious," 


he says. 


Well, you know, Mr. Brodsky represents Mr. 
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Berkson, and he argued very persussively at times for 
Mr. Ber’ .n, but I wish he wou'dn't tell you what the 
Go-ernments wants you to believe, because he doesn't 
represent tiie Government. That is what he wants you to 
think that evidence means, because that is an easy one 
to knock down. 

You build up a straw man, an argument that 
really has never been made, and you blow it apart and say, 
“Look, preposterous.” 

That is not the point of that testimony at all, 

ladies and gentlemen. Remember this, think of this: 
Mr. Berkson called his fath - in August of 1970 and said, 
"Dad, we need some help. I would like you to buy 10,000 
shares of Robotguard stock, $4 a share, $40,000. Can you 
help us?" | 

And his father says, “Okay, I can help you out." 

Then what happens? A couple of days go by and 
Mr. Martin Berkson says, “He called me back and said 
they don't need the PRG Sa more, thanks anyway :” 


Now, interesting fact: Mr. Brodsky says 


to you, "Do you suppose if Mr. Berkson knew they were going 


a 


to have these forged certificates he would sell them to 


his father?" 


I suggest to you, ladies and gentlemen, that 
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the first time he talked to his father he didn . know, 
and I will tell you how you can tell that. 

Remember the dates, on the 20th of August 1970, 
Mr. Bloch's stock was delivered to Packer, Wilbur, and 
on the 20th of August 1970, the same day, the very same 
day it was delivered in, 10,000 shares of it were delivered 
out tu R. G. Berkson & Co., Robert Berkson's signatory on 
that account, and so the first time he talked to his 
father had to be before the transaction took place, and it 
had to be, for that same reason, before they knew what 
stock they would use to get this $40,000 they needed, and 
you might find that once he found out whose stock was 
goina to be used and how it was going to be used, and 
that it wasn't legal, that the last thing in the world he 
would do was stick his father with it, anc that is why he 


called his father and told him, “Ferget it, we don't need 


the money." Because at that point you might find that 


« $82 


he wouldn't dare stick his father. 

So when Mr. Brodsky sets up this straw man and 
blows it apart, ladies and gentlemen, don't Mag tee Oy 
because the evidence is there, what you make of the evidence 
is there, regardless of what Mr. Brodsky would like the 


@argument to be, because it is one that he can rip apart, but» 


he did not address himself to the point of what that 
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evidence is about. 

Just remember, ladies and gentlemen, he says, 
“There is no evidence that Mr. Berkson did anything," but 
he had that stock sent to himself for a month. That is 
doing something. 

Another thing: Mr. Brodsky pooh-poohs all 
this evidence about the checks and the bank statement and 
all this kind of stuff. He is right, and I told you what 
the point of that evidence was. It is one thing to get 
up ©nd say to vou that they needed money. Well we all 
know it is one thing’ to say it, and it is another thing 
to show it, and it is also something to show it in a way 
that shows you waht is going on. 

This about this: This firm needed money, so 
what did they do? They did phony stock transactions, the 
stock went out to PRaere account one a month: and eventu- 


ally was bounced back, never got paid for, *he transaction 


‘never really happened, but on the other side of the fence 


we have Mr. Rind setting up a phony deal with First 
Philadelphia to 4 alin ts aeibin ca sim ladies. and 
eit bien. is phony. | ve oa DE Bey aaatat a8 

| | Mr. Brodsky says, "Why tell Mr. Berkson? ie 


doesn't need to knew." zis 


Why not tell him? He is involved in all the 
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other phony stuff,why shouldn't he be involved with this 
as well? 

How about the kited checks? Put them aside 
and brush them under the table, because Mr. Brodsky doesn't 
want to talk about the most significant point of those 
checks: Who signed them? ~“on't tell Mr. Berkson because 
he is so honest they don‘ want to let him in on i’ this 
little piece about using the customers’ stock, but let him 
sign the kited checks, the checks to Gallentine are signed 
by Robert Berkson, the checks to Patricia May are signed 
by Robert Berkson. 

Do you suppose when he was signing those 
checks he just signed them, didn't know what they were 
for, didn't know anything about it? Or do you suppose, 
more logically, that he knew exactly what was going on and 
was taking part in it voluntarily? 

Mr. Brodsky made a point about Mr. Caplan, and 
it was a pretty good one, I thought, for a minute, but when 
I started to think about it, it began to go away again. 

Mr. Caplan, you will recall, delivered the stock 


into the firm, and he said, "Sell it when you think the 


time is ripe,“ or whatever, er discretion, because 


I trust vou, have confidence in ‘= judgment," et cetera. 


And Mr. Brodsky: said, “If he had that much 
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clout with that account, why didn't he just sell it and take 
the money?" 

Well, I ke st thinking about that, why he didn't. 


The truth is, and the evidence shows he did, he took 100 


shares and sold it and kept the money. 200 he let Mr. 


Caplan have the proceeds from, but he did take the other 
100, somebody did, and it was Mr. Berkson's account, he had 
control over it, discretionary control, but something 

even more significant, Mr. Brodsky talking about how 

Mr. Berkson was ---he thought the time was ripe for Mr. 
Caplan to sell the Leasepac stock and he sold it for him 
and sent him the proceeds in October or so. 

Isn't it interesting, ladies and gentlemen, 
something Mr. Brodsky probably doesn't want to think 
about it, Eleanor Melling -~ do you remember her? 

She had Mr. Berkson for a customer's representative also, 
and what did she say? She said that she called up 
Mr.:°Berkson and wanted to sell her stock, and Mfr. Berkson 
said, "Oh, no, it is not a good time to sell. Don't 
sell." 

-It must have been pretty close to the time 
that in the exercise of his judgment, discretionarily on 
behalf of Mr. Caplan, that he was selling for Mr.’ Caplan, 


so why do you suppose he was telling Mrs. Melling, "Don't 
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sell, it is nota good time.to sell." 

Do you suppose, ladies and gentlemen, it is 
because he knew that Mrs. Melling's stock was already gone, 
that it had been formed and shipped out and sold and the 
money had been used for the firm? Do you suppose that 
is why he told Mrs. Melling $s wasn't a good idea to 
sell while another account over which he had discretion to 
exercise his own judgment he was selling for? 


Mr. Brodsky didn't mention that. Mr. 


Brodsky would rather play psychiatrist and tell you what 


is going on in somebody else's mind. 

Remember what Mr. Gallentine jade ude was all 
like a big family, tc begin with. 

One other thing: Mr. Pugliese said this, 
and again, Mr. Publiese is not a psychiatrist or an extra- 
sensory perception person, and he says he is in-a 9x15 room-- 
and how big is that? Not very big, ladies and gentlemen. 
One side of that room is only three feet bigqgqet than me, and 
the other side is twice as big as mc, or so, and while he 
was engaged in signing the customers’ names, doing the 
actual forgeries, he said that both of these guys, both 
Mr. Berkson and Mr. Rind, were in the room, and what were 
they doing there? They were not looking over his shoulder, | 


obviously, and Mr. Publiese couldn't conceivable tell you, 
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2 "Did they see what you were doing or not?" because he | 

3 doesn't know. ) 

4 | Only one person knows did somebody see something, 
£ 5 and that is the person himself. ; 

6 Well, what are they doing? They wae 

7 saying to Gallentine, "You got the delivery ready yet, got 

| 

8 the stuff in the bank? Hurry up," pressing him because 

9 the bank was on the phone, you have $150,000 overdraft. 

10 Mr. Berkson had nothing to do with the back 

ll office? True. He wasn‘t the guy in charge of the back 

12 | office, maybe he didn't even care about the back office, but - 

13 | he cared enough when the heat was on to go running back 

l4 | there and say, “Is the delivery done yet, is it ready, is 

15 it ready?" Se 

16 It just so happens that he is back there, 

17 pressing like this, at the very time the deliveries are 

18 being prepared, when Pugliese is forging the signatures. ; 

19 : ' Did he see it? I don't know, The room is ) 

20 §xi5, and he is interested enough that he is right back 

21 there breathing down Gallentine's neck to make sure things 


are moving as fast. as they can, Let's put it this way: 
He certainly could have seen it. 


Let me make one comment about another subject: 


gg F B RB 


Mr. Gallentine testified that up until he went in the 
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grand jury he kept telling the Government that 
Mr. Berkson had nothing to do with it, didn't know anything 
about it, and then you know what he said when he got in the 
grand jury, he said Mr. Berkson was aware. 
Mr. Brodsky says -- _ when he reads that 

- part, he says, "Whatever that means," and I will get to that | 
in a minute, but, ladies and gentlemen, it is kind of 
interesting, I suppose, because we are all hearsaying to 
you, “Mr. Gallentine said this, this and this, and if it 
happens to help, the result will be we rely on it, and if 
it doesn't, he must not be telling the truth," and I 
suppose to some extent we have all done that because, you 
see, Mr. Brodsky doesn't want to believe what Mr. Gallentine 
says about things that hurt his case, but he is very happy 


to believe what Mr. Gallentine was telling the Government 


all along up until he went to the grand jury, that Berkson 


had nothing to do with it because that helps his" point. 
Well, whatever Mr. Gallentine was ‘saying, you 

will have to decide. There are records of only certain 

times he said things. There is his grand jury testimony, 


there is the affidavit that he signed, and there is his 


testimony here. Those things are a matter of record, 
) 


with some person like the gentleman over here who is sitting| 


here and taking it all down. 
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I would just as soon rely on what he said on 
the record, at least we know that it was said. 

Mr. Gallentine certainly had a motive not to 
tell the truth because it would be nice and he could help 
the Government. That's true. Remember what Mr. Brodsky 
said about motives? Just because a person has a motive 
to do something doesn't mean he did it, and we know this, 
we know that Mr. Gallentine could have had a motive to 
help the Government because, after all, he wanted to please 
the people who were going to give him this “sweetheart” 
deal. 

Now, I ask you, ladies and gentlemen, despite 
the fact that he had the motive, he certainly didn't have any 
greater motive to help the Government than Robert Berkson 


had to help himself. But despite the fact he had the 


motive, you saw Mr. Gallentine, and I will let you be the 


judge of that: Do you think he was trying to help the 
Government? Do you think he was trying to help us? 
Do you think he was making up stories and telling lies 
to try to help the Government? Is that what. you saw 
when he was up there? 

Or did you see something else, a man who was 


desperately trying not to hurt his friend? 


Of cou~se, ladies and gentlemen, if he is going 
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to take the risk of lying to help the Government for that 


motive that Mr. Brodsky gave him, if that is what motivated 
him, if you are going to do that, why not do it well, why 
not do it real well, why not get up there and sit down and 
say, “All right, I remember that back in August of 1970 
we had a meeting, Mr. Hyman was there, Mr. Rind was there, 
Mr. Berkson was there, and they called me in and said, 
'we're in trouble, and we need money, and we have to do 
the foilowing things to raise the money." 

Then I could argue that they all sat down and 
agreed to do it. But he didn't say that. He doesn't 
say anything, and when he does, two minutes later he is 
backing off it. 

I suggest to you whatever his motive to help the 
Government might have been, it was outweighed by something 
else -- something else, aa 

What was his motive to sign the affidavit for 
Mr. Berkson? Who was there when he signed it? Himself 
and Mr. Berkson. What went on? Who knows. But for 
some reason he signed it. - 

You see, ladies and gentlemen, Mr. Brodsky is 
right when he says just because there is a motive doesn't 
mean the person did what they had a motive to do, but 


when you see that it was done and that there was a motive, 
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it makes sensc. 

We don't know what motive Mr. Gallentine had 
to sign that affidavit, but we do know that he did sign 
the affidavit, because it is there, it is in black and 
white. Only he and Mr. Berkson were there, and only he 
and Mr. Berkson know, and I don't read minds, and I am 
not a psychiatrist. 

Ladies and gentlemen, the people who benefited 
from these transactions, these crimes, were Wilbur Hyman, 
Robert Berkson, and Maurice Rind. 

MR. ANOLIK: Objection. There is no evidence 
that Mr. Rind benefited. 

THE COURT: That is his conclusion. There is 
no specific evidence that he profited in any way. 

MR. LOWE: As everybody has said, Mr. Hyman 
is not here. If he were, he would be at the table with 
the rest of them. 

The benefits of the transactions speak volumes 
about who is involved. Mr. Berkson was an owner of the 
firm. He benefited. The only evidence that there is 
indicates that Mr. Rind was also an owenr of the firm. 

So he benefited. 


That, ladies and gentlemen, is what this case 


is about, because Mr. Gallentine didn't really benefit, 
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and all of those basically, if you look at them right now, 
you know that back in 1970 they were children who signed 
those names, they didn't benefit. They just did the dirty 
work, and it goes right back to what I told you in my 
opening statement, at the top level are the executives 
who made the decisions and tell people what to do, the 
middle level is the foreman, the cashier, and at the bottom 
are the people who do the dirty work. 

Well, it is easy to catch the people who actually 
do the dirty work. Mr. Gallentine was caught with hardly 
any effort at all, because there were a half-dozen or more 
people who could point a finger and say, "lle did this,* 
but when you are up on top, when you are running the show, 
when you are shielded from the dirty work, it is a lot 
harder to get caught. It takes someone like Gallentine 
to turn around and tell what happened, and what happened 
was a massive ripoff, many customers having their stock 
literally stolen from them, and even that, ladies and 

pear. 

gentlemen, is important. : 

It is not once or twice that this happened, but 


it happened a lot, so much that it be -ome almost incredib le 


that the people who ran that place didn't know about it. 


Once or twice maybe you slip it under the rug, but when it 


is going on, on a scale that it was going on in this case, 
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there isn't any rug deep enough to hide it. 

That is why I say to put your common sense to 
work, and you will know who was responsible for what 
happened here. 

When you consider all of the evidence, every 
bit of it -- not just bits and pieces in a vacuum, but every 
bit of it, every bit of it, everything that happened, and 
apply to it your reason and common sense and your judgment 
and your intelligence, I am eusheduns that you will be 
Satisfied beyond a reasonable doubt, and the judge will 
tell you what to do from there. 

Thank you for your attention. 


THE COURT: We will recess at this time until 


In the meantime, please do not discuss the 


case or form or express any opinion in this matter, an 


return at that time. 


~ (Luncheon Fecess) 


-o00- 
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(2.15 p.m.) 

(In the courtroom - jury not present.) 

MR. BRODSKY: Judge, just so that we state for 
the record what we are doing about objections to requests 
to charge, I take it that what we are doing is that all of 
the objections that -- first of all, to start at the 
beginning the requests that we made the last time I take 
it are going to be deemed as havina been made again in 
this trial, and the objections that were made are to be 
deemed as having been made; is that what we are doing? 

THE COURT: I think we should have discussed 
this before you summed up to the jury, it's urfortunate 
that we didn't have this discussion before, I would have 
been prepared to listen to you. 

I assume you would submit the same requests 
and that my rulings would be the same. 

MR. BRODSKY: I thought we had said that 
yesterday. 

MR. ANOLIK: I think you did say that. 

THF COURT: I said something to that «fect, 
and nobody said anything really in answer to it or suggested 
any additional requests or anythina like that. 


MR. BRONSKY: No, I am not talking about 
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additional; I just want to be sure that the record is 
protected on the score that ‘he same requests are deemed 
tc have been made and the seme objections are deemed to 
have been made, that's all. 

(Blackboard placed in front of jury box.) 

THE COURT: Let counsel look at it and see if 
they have any comments or suggestions. 

MR. LOWE: Your Honor, with respect to the 
interstate transportation of foraed securities, I think 
we have to instruct the jury, because the language of the 
statute contains sort of an additional knowledge or 
intent element, because not only docs it say with kncwl- 
edge that the securities are forged, but it is used with 
specific language “intent to defraud.” 

THE COURT: You see, that's only a shortcut 
reduction of the elements ©. almost a minimum, and what 
I intend to charge on the transportation is, first, 
that the defendants transported or caused to be trans- 
ported in interstate commerce the stock certificatcs 
referred to in those counts; that the stock certificates 
had a forged stock transfer power, and that his intention 
was unlawful and fraudulent. 


I will bring that element of intent in when I 


give them the elements myself. This is just to keep 
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them focused on the area. 


MR. ANOLIK: Judge, are you going to mentic: 


anything about a wuilty verdict as against one and not 
the other? 


THE COURT: Possible verdicts, yes, at the very 


(The jury entered the courtroom.) 

THE COURT: (To the jury) I apologize for 
obstructing your view of Mr. Lowe, but I think you can 
see that chart better than if I have it moved back, and 
unless you want me to move it back, Mr. Lowe ~~ 

MR. LOWER: Judge, I think they heve secn cnough 


They know what I look like. 
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THE COURT: I want to thank the members of the 
jury because although this has been a short trial, I 
have observed you carefully, and I noce that you have 
come here promptly, there have been no delays on your 
account; that you have listened to the evidence very 
carefully to the point where Mr. Anolik sort of felt it 
beholden upon him to ask you to relax and sit back. 
That's the careful attention with which you have followed 
the evidence and the lawyers in this case, and that is 
commendable, as far as I am conceérned. 

I also want to thenk the lawyers, Mr. Lowe and 
Mr. Brodsky and Nr. Anolik. To start with, I don't have 
to tell you because actions spcak louder than words, they 
are excellent lawyers; they are gentlemen, and they have 
prepared their cases well and presented them well, and 
I compliment them, because that is not always the case, 
and I complement them on my behalf as well as yourse, 
because it's hard enough to find where the truth lies 
without having lawyers trying to obfuscate or in some way 
cause your attention to be attracted to some other area 
which is not really matcrial to the case. 

Now why do T say that? Well, let me demon- 
strate to you why this is so (approaching blackboard). 


I have drawn a chart here on the blackboard, 
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and it essentially contains a skeleton outline of the 


indictment which I have in my hand. This indictment you 


will have with you in the jury room. It will be given 


to the forelady when you leave, and any one of you can 


The first three pages are really introductory 
to the reamining nine counts. 

Now, I have inverted the order of the indictment 
to show you how it is really all one ball of wax, The 
tenth count in this indictment is the conspiracy count, 
and you see I have labeled it such. 

whe second and third counts are one of the 
means by which the conspiracy was to be accomplished, mail 
fraud. 

Counts 4 and 5 are another means by which the 
conspiracy was to be accomplished, the SEC fraud. 

And the remaining counts, 6 to 9, are the third 
means by which this conspiracy was to be accomplished, 
and that is the interstate transportation of forged 
securities. 

The Government doesn't have to prove all three 
of these to have been accomplished. Any one or two or 
more or all of them are: sufficient. 


Now, aftcr you get through considering the 
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conspiracy count, which is Count 10 in the indictment, 


ioe) 


at that point in time you will he able to report as to 


cach defendant whether they are guilty or not guilty of 


ob 


on 


the conspiracy. 


a 


Congress has eann £4 to make that a separate 


~) 


fee) 


crime from the other crimes which are contained in the 
means which I have just described to you, and so that 


9 requires a special verdict, while on Count No. 10 your 

10 finding will be either guilt or innocence on that one. 

1] The statutes themselves concerning mail fraud, 

12 SEC fraud and interstate transportation of forged securities 


are called substantive offenses because they violate the | 
substance of the law which has been passed by Congress. 
So that after you get through considering 
whether or not there was a conspiracy, you will then con- 
sider whether or not they have violated these other laws. 
The first law you are concerned with as far 
as the substantive count is concerned is the mail fraud 


charge, which is contained in Counts 2 and 3, and they are 


exactly alikc. The only thing that is different are 


dates, and some names, but the substance of the law is 
exactly alike, and these are three elements which must be 


proven in order to sustain a verdict on mail fraud. 


® FF BB B 


No. 1, this is a very short description of it; 
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I will amplify it when we come to the end of the case and 
I will give you the elements at that time in full. For 
the purpose of this discussion I am shortcutting some 

of the phrascs in here. But for a mail fraud charae 
there must be a scheme or artifice to decraud; there must 
be a mailing, and there must he conduct on the part of the 
defendant that's unlawful, knowing and wilful. And you 
will make a determination as to each defendant on that 

and as to each count separately. 

Then comes Counts No. 4 and 5, and they are 
labeled 4 and 5, and you will see them when you get inside, 
and here again the elements are a scheme or artifice to 
defraud, and then an offer -- and I put it over here 
(indicating) because I couldn't fit it all in there -- 


offer or sale plus a scheme to defraud or to obtain money 


by means of untrue statements of a material fact - that 


is the second clement in the Securities and Exchange fraud 
counts - and, lastly, that the defendant must have acted 
unlawfully, knowicgly and wilfully. 

Now, the last counts are 6 through 9, and the 
elements on that count are, one, that there must be forged 
securities; that they must travel in interstate trans- 
portation, and that the defendant must act unlawfully, 


knowing] and wilfully. 
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Now, why did I make my remark about the lawyers 


before I showed you this? Because they have stripped 


this case down to ti point where wnat they are actually 


saying is the issue in the case, not what I say but what 
they have said is the issue in the case, No. 3 (encircling 
on blackboard); and I am referring to the mail fraud, 
securities fraud and interstate transportation of forged 
securities. 

And this is also true as far as the conspiracy, 
because in the conspiracy there must be an agreemen’ and 
an overt act, which at that point amounts to a conspiracy, 
and then anyone who is in it unlawfully, knowingly ane 
wilfully and participates in it, then becomes guilty of 
conspiracy; and here again it is a third element that the 


lawyers are talking a’ ut (indicating). 


So what they are saying to you is, the other 


portions in this case in a sense we are not quarreling 


with. That doesn't mean you mustn't find those 


elements, because if you find, for example, that there 

was really no mailing, and really no scheme, or the were 
really no forged securities involved, then you would have 

to acquit. But the lawyers have directed your attention 


to the fact that the essence, the crux, the number of this 


case is No. 3 in each one of these charges that are here, 
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and you will keep that in mind as we go along. 

And that also prompts the remark and the 
thought -- excuse me a minute while I resume the bench 
(returning to bench). 

As we sit here and as we have sat here for the 


last number of days, there are areas of agreement between 


the parties, many areas. Tnere is no question, for 


example, that there was a brokerage house; there is no 
question that there were forged securties; there is no 
question that there is evidence in the case that there 
were mailings; there is no question that some stock went 
from New York to Pennsylvania or wu.tever other place, 
Ohio, or other parts of the United States outside of New 
York. There is no question about that. 


(Continued on next page.) 
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Where the questions and where your duties 
come in and where you must make a decision is on that 
nu:wer 3 item, did the defendants participate in this 
unlawfully, knowingly and wilfully? 

The Government says the evidence indicates they 
did, beyond a reasonable doubt. The defendants say that 
isn't so. So you will have to make a judgment on the 
totality of the case as to where the truth lies. 

Since there is this question of fact ia all 
of these areas and in all of these charges, you have 
been selected as jurors and all questions of fact in this 
case are decided by you, not by the lawyers nor by the 
Court -- that is not our function, that is your function -- 
and included in that function is the fact that you are 
judges of the credibility of any witness who has appeared 
here and you are also the final judges as to the facts in 
the case. So keep that in mind. 

On questions of law, you must accept the law 
foom the Court and apply it to the facts as you see them. 

The case started by the grand jury indicting 
these defendants, and I have already indicated to you that 
that is a mere accusation. 

The defendants then came in and pleaded not 


guilty, and that puts into issue every material fact in 
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these indictments, and that puts into issue the areas 
in which you must make a judgment. 

You must find whe ; the truth lies in these 
areas. 

A defendant in a criminal case is presumed by 
law to be innocent, and that presumption remains with him 
throughout the trial unless and until he is proven guilty 


of the crime charged by credible evidence beyond a reasonabl 


doubt. 


beyond a reasonable doubt rests upon the Government and 


this burden never shifts throughout the trial. 


| 
The burden of proving the defendant guilty 
| 


Thy law does not require the defendant to prove 
his innocence or to produce any evidence. He may rely upon 
evidence brought out on cross-examination of witnesses 
for the Government. 

If the Government fails to prove the defendant's 
guilt beyond a reasonabie doubt, it is your. obligation to 
acquit him. 

Now, the tool used in order to present a° 
position in a lawsuit is called evidence, and evidence 
can be described in a number of ways, and I am going to 
describe it in three different ways. 


The first way I wili describe is quantitatively 
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and gualitatively. Qualitatively it means sweatin, 

evidence, which is simply a word which means credible, 
believable evidence. That is what "credible"- means, 

believable. 

The quantitativeness. is beyond a reasonable 
doubt. YOu must be convinced beyond a reasonable doubt 
before you can convict either one of these defendants on 
any of these charges. 


A reasonable doubt means a doubt that-is based 


on reason and must be a substantial rather thah a pie 


doubt, it must be sufficient to cause a reasonably prudent 
person to hesitate to act in the more important affairs of 
his life. 

Another way of defining evidence is in the 
following ashion: It includes, number one, the testimony 
of the witnesses who come here, take an oath and swear to 
you what they have learned by the use of-their senses. 

It includes exhibits in the case, and there are -a “number 

of exhibits in the case. It also includes ary Stipulations 
which were entered into between the parttes; any 

that they made during the course of the trial. ~- 

In this particular case, there is also grand 
jury testimony which has been introduced into this case 


as well as an affidavit which was given to Mr. BErkson, and 
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that, in sum and substance, is the way the evidence is 
divided in this way. 

Another division of evidence is what is called 
direct evidence and circumstantial evidence. 

Direct evidence is the testimony of one who 
asserts actual knowledge of the fact, such as an e'rewitness,. 
Circumstantial evidence is a proof of a chain of facts and 
circumstances indicating the guilt or the innocence of the 
defendant. 

The law makes no distinction between the weight 


to be given either to direct or circumstantial evidence, 


| 
: 
it requires only that you, after weighing all of the 
evidence, are convinced of the defendant's guilt beyond a 
reasonable doubt before he may be convicted. | 
An example of how you apply circumstantial 
evidence could be an incident of, say, a classroom of blind | 
| 
boys are brought to a zoo and how they bring them around | 
and let them touch the animals and walk around with them i 
I don't know, I have grandchilren, but I have not taken | 
them there yet ee the blind children are all around this | 
particular animal, and one little fellow goes up and 
he takes a feel, another little fellow goes up alongside 
of him and feels something, and another fellow goes over 


and feels something els2, and the fourth little fellow goes 
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over and feels something else, four little boys, and the 
person that is with them says to them, after they gather 
together again, “What was it?" 


The one little boy says, "Well, I got a hold of 


The second little boy says, "I got hold of the 
trunk of a tree." 

The third little boy says, "I got hold of a 
stick with a point on it." 

And the fourth one says, "Well, I had something 
that is like a hose." 

Well, at what point do you know that is an 
elephant? One little boy took him by the tail and felt 
what he thought was a whip, he couldn't describe it as an 
elephant. 

So in considering the number of things and the 
kinds of things that lead you to a conclusion, this is 
similar to how you apply circumstantial evidence. It is 
only the number of things that are involved that lead you 


to a conclusion, but it is the quality of the evidence. 


Certainly the boy with the whip in his hand, 


you wouldn't take his judgment as to what he saw, even 
though he might happen to guess it was an elephant, but 


when you start to add them upand analyze them, you start 
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through circumstantial evidence to form a judgment which 
is a valid judgment. 

Of course in this case you must be convinced 
beyond a reasonable doubt. as the rule cleerly states, befor 
you can apply what you found out through circumstantial 
evidence. 

In order to determine what evidence is so that 
you can apply it to the case, it is important to know what 
it is not, because you must exclude certain things, and the 
first thing I would call your attention to is the indictment 
The only evidence that is is that a grand jury acted, but 
further than that, that is ll. It resulted in an 
accusation and no trial is held there; the trial is being 
held now, and you make a judgment in this case, and this 
indictment can't help you as far as the facts are con- 


cerned; you must’ find the facts from the witnesses as 


produced in the courtroom, and the other evidence as well a 


the law given to you by the judge. ane ; 24 
‘Secondly, questions which were asked. Some:. 

of the questions asked contained facts in them and an 

objection was made, and the Court sustained the objection. 
You may not assume the facts stated in the 

question have been proven at that point. You can only 


accept those facts when they are proven before you by way 
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2 of witnesses or an exhibit, or otherwise, during the 

3 course of the trial. 

4 The matters which have been stricken, and on Y 
5 occasion a lawyer would say, "I object to that, your Honor, 
6 and 1 ask it be stricken," and I have done that, and in thos 
7 matters you may not consider the matters that were stricken 
8 unless they are proved at a later time. Further than that, 
9 you may not consider any remarks made during the course 

10 of the trial by the lawyers between themselves or with 

11 | the Court. 

12 | There is a very simple reason for that. We 

13 were not sworn and are not witnesses in the case, so that 


the lawyers and the Court or between the lawyers themselves. 


The next area we come to is the evaluation of 


| 
14 that was not testimony, that was simply colloquy between 
the testimony. How do you evaluate the testimony that 


18 comes into the record? It would be easier if we had 

19 some sort of mechanical or electronic device for arriving 

2» at truth by putting cards in a machine or something like 

21 that, but we can’t. You have to do the same thing juries 

22 have done for hundreds of years. 

yA) The first area I would call your attention to 

a is the demeanor of the witness. You should look at the 

25 witness, observe his behavior, and in weighing the testimony 


rm ja 8 

of each witness you should consider his relat’ snship to 

tin Government or to the defendant, the w:tness' interest, 

if any, in the outcome of the case, his manner of testifying, 
his candor, frankness, his intelligence, and the extent 

to which he has either been corroborated or contradicted, 

if it is the fact, by any other credible evidence you have 
here. 

As one of the lawyers said during the course of 
the argument to you, ~ do not leave your common sense 
outside the jury room, you carry your common sense into 
the jus room and you use that same fine discernment in 
determining the facts in this case as you do in everyday 
life in matters of great impcectance to you. 

You notice in that part of the law I just 
gave you, I mentioned interest. The witnesses in this 
case could be divided roughly, and I simply put them in 
columns -- the people in the cage, and they were four in 
number, what is their innenianche this proceeding at this 
point? You will analyze their testimony in the light 
of their interest, 

Then there were fifteen people who came here 
and said they gave the stock, and then the stock was 
transferred either by way of forgery or without their 
authority. There were fifteen of those persons, 

In the light of their interest, you will analyze their 
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testimony. : 


en there were ti.e other people who dealt with 


them, I think they were srckers in a way, I think Schreiler 


was, in any event, but Schreiber and Katz, you remember the 


dealings they had in this case, and you remember their 
background and interest in determining the credibility of 
their testimony. 
| Pilpel was the man from the NASD, which is the 
group which is their own private way of policing the 
industry. It is not an official agency. Essentially 
wnat he did was bring a record here and he didn't analyze 
it or anything else. 
Then there was the lawyer, Allan Salovin, and 
he represented Bloch and Lipshutz, and in the light of 
his employment, and what~not, you can analyze his testimony. 
Then there was the father of the defendant, 
artin Berkson, and you analyze his testifmony in the light 
“of his relationship to his son. 
Then there was ‘the secretary in the office, 
rat May. . You will analyze her testimony in the light of any 
possible interest that you may find there. 
Lastiy, there was the Government witness, 
Mr. Soffler, who simply presented a piece of paper, period, 


and that was it. 


565 

We get into an area which indicates how you can 
analyze testimony in a very important area which has been 
discussed by all lawyers in this case, ecause I think it 
is really also the ess nce of the case, in a sense, and 
that is, if a witnss has falsely testified to a material 
fact, you must disregard the part of the testimony which you 
believe to be false, and you may disregard his entire 
testimony. 

In order to explain how that works to you, there 
are a number of women on the jury, and suppose, for the 
sake of arguments, you are making toast, and the toastmaker 


doesn't work completely right, keeps it in a little longer 


| 
than it should and it burns. When you take the vicce of | 


toast out and look at it, you won't throw away the whole 
piece of bread if it is not entirely burned, you just 
scrape off the-burned part and eat the rest of it: - 

--@hat is how the rule applies when yeu accept 
part of the testimony and reject part of it. If you 
put a bad egq‘¥n an omelet, no one is going to-eat that and 
you throw out the whole omelet, and that is the way it works 
if you don't-want to accept any part of that person's 
testimony. 

‘AIl these thingsI talked to you about, about how 


you evaluate the evidence, continue on, and the next area 
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is, for example, the fact that these defendant: lid not take 
the stand. 

Well, the fact that these defendants did not 
take the stand may not be used against them in any way 


whatsoever. They have a right not to take the stand, and 


you may not draw any presumption or inference of guilt 


from their failure to take the stand. 

In reference to Gallentine, here again we are 
still talking about evaluating testimony, and Gallentine, 
of course, told you a number of things which puts him in 
the category where his evidence must be considered in a 
certain fashion, according to the law. 

Number one, he is a defendant in the case. 

Number two, he was convicted of a crime, a felony. 

Number three, if you find that he voluntarily 
lent himself to the forgeries and making of the forgeries in 
this case, he would be an accomplice. 

Number four, .you might find that he perjured 
himself. 

All of these-descriptions of him result in the 
fact that his testimony must be scrutinized in a certain 
way, aS an accomplice, and an accomplice is one who 
voluntarily participates in the commission or planning of 


a crime. 
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If you believe Gallentine directly participated 


as an accomplice in the offense charged, his testimony 
should be closely examined with great care. 

If you believe the testimony of Gallentine to 
be true beyond a reasonable doubt, that testimony is suf- 
ficient to convict the defendant even though it is not 
‘corroborated by any other evidence. 

Of course, the Government claims here that 
Gallentine's testimony is corroborated and he went to 
great lengths, both in his original summation and in some 
remarks he made later, to corroborate that. I will not 
amplify on that. 

As an informer, which in a sense he is because 
he did come forth and give information to the Government, 
and, in fact, testified to it, and he indicated to you why 
he did that, he indicated that he made a bargain with 
the Government that he would be ‘sentenced in a certain 
fashion and that certain counts would be dismissed against 
Tim, and you will keep that in mind in examining his 
testimony, because,~ there again, that ‘might influence his 
testimony, and you will have to make + jebenent 0 to how 
much it did, if in fact it influenced it at all. 

In the other two areas I spoke to you about, 


the rules are practically the same, and if you boil it all 
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down to what it says, it is that you must examine his 
testimony closely and scrutinze it with care. 

In going over this indictment, and when you 


see the indictment, you will see there are a aumber of 


people named in this indictment, that there are gour 


defendants, Hyman, who is not here, Gallentine, who has 
pleaded guilty, and these two defendants on trial. 

Where two or more persons are charged with the 
commission of a crime, the guilt of one defendant may be 
established without proof that all the defendants perpetrate 
every act constituting the crime charged. 

However, you must give separate consideration 
to each individual defendant and to each separate charge 
against him. 

Each defendant is entitled to have his case 
determined from his own conduct and from the evidence which 
is applicable to him, The fact that a co-defendant pleads 
guilty, and in this Gallentine did, is not evidence of the 
guilt of the other defendants or that the crime charged in 
the indictment was committed. 

The guilt or the innocence of the defendants 
still on trial must be determined by you solely by the 
evidence introduced in the trial of this case. 


There were certain charts introduced into 
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evidence, and Mr. Brodsky — used it, as well as Mr. Lowe, 
and those charts are simply admitted on the agreement of 
both sides that what they represent is what the evidence 
indicates in the case. 

If in looking at the charts you find there is 
part of that chart which doesn't coincide with the evidence 
as you find it, you will disregard that portion of the 
chart. 

The next area I will talk to you about is so- 
called inconsistent statements, There has been much said 
of that by both sides in this case, as far as Gallentine 
is concerned. 

The testimony of a witness may be discredited 


Or impeached by showing that he previous!v made statements 


The earlier contradictory statements are ad- 
missible not only to impeach the credibility of the witness 


but also to establish the.truth of the statements made at that 


which are inconsistent with-his present. testimony. 


time. ee Te eee woes ogi See vs . 

.It is your province to determine the credi- 
bility, if any, to be given to the testitfmony of the witnesses 
who have been impeached. 


In essence, what that means is this, if you 


find, for example, that Gallentine was saying the truth 
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when he appeared before the grand jury, you may consider 


that as evidence in the case, 
> €¢ 


On the other hand, if you find that he was not, 


€ 


then you will, of course, disregard it or compare it 
to other statements which were made which indicate that the 


other statements are true. Those are the ones where he 


said Berkson knew nothing about it. 

So that in shan area you are free as the birds, 
you are nct bound by the thoughts of any of the lawyers. 
You consider the evidence and you make your ssid, Sandia 


and there you will find yourself where you feel the truth 


lies. 
Something has been said about motive. Of 


course, I think the discussion by both lawyers was the 


c- 


- <a 


expression of the law. They made different use of that, 


wee 


but the expression was the same. You cee, the Governmenc 


doesn't have to prove motive, it is not an element of the 
ak 
crime. You don't find it on the chart that I drew for you, 


el ol 
seh 


the skeleton, where an clement appears of motive. 


The only reason motive can help you is that it 


wee rt 


is a Circumstances you may consider in determining where 
the truth lies in the case, and that is its sole function, 


and that is having motive or no motive. It is only a 
} 


circumstance to be considcred by you in making a determination 
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as to where the truth lies. 
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3 Now, the conspiracy one, number 10, the first 

4 one I have on top, I will describe that in a few minutes, 

5 but in that particular case essentially what has to be 

6 proven is that there was an agreement and that an overt 

7 act was committed, and from that point on anybody who joins 

8 | it and participates in it is guilty of conspiracy. 

9 | As far as the substantive c arges are ae, 

10 | the rest of them, there are two ways in which you consider 

¥ : whether or not the defendant is guilty, in addition to 

12 | considering the evidence, and there are two aspects you ; 

13 | must consider. They are contained in a law passed by 

14 | Congress, Title 18, Section 2, which is enumerated in the | 

15 indictment. when you see it, and that reads as follows, and | 
\ 

16 we are talking about the substantive charges now, which are | 

17 2 through 9 inclusive -- general provision of the 

18 | Statute, subdivision 2, "Principals,"subdivision (a) of 2: 

19 | "Whoever commits an offense against the United 

20 | States or aids, abets, counsels, commands, induces or 

21 procures its commission is punishable as a principal, 

2 "(b) Whoever wilfully causes an act to be done 

yA} which is directly performed by him or another which would 

a“ be an offense against the United States is punishable as 

5 a principal." ae y 
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The Government position is that in Rind's 
case, for example, if you believe Gallentine beyond a 
reasonable doubt, he was commanded and ordered to do these 
forgeries. That is the Government's position. sche 
defendant's position is 180 degrees opposite that, and that 
is that all he was doing was putting together sales and he 
didn't ever tell Gallentine to forge. 

Of course, if you find that the Government's 


position is tenable, then these particular principles apply , 


which I have just read to you, 

In addition to that, there is another way 
in which you can apply the law of conspiracy to the 
substantive counts, 2 through 9 inclusive, and that is 
this: I will describe this further when I get into 
conspiracy, but for this purpose here, a conspiracy can be 
considered a partnership in crime, and, therefore, if. you 
are in fact a member of the conspiracy, then you are 


responsible for what your partners do, whether you know it. 


or you don't know it. 


Men 


So if you find thatthe defendant that you are 
considering at the time was a member of the conspiracy, then 


you may also find when you consider the other counts 


if they were committed in your opinion beyond a reasonable 


doubt, you may also find he is also guilty of those charges 
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because they were done by other partners who were 
partnership with him for which he is responsible, 
is provided they were done during the life of the 


and in furtherance of the conspiracy. 


(Continued on the 
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conspiracy 
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I now will define some of the terms that appear 


in the indictment so that you can understand what they 


ly you may consider whether the defendant deliberately 


| 
mean. 
Three of the terms that appear all the time 

6 | are the ones that are marked with a circle around "3" 

7 | there - “unlawful,” "knowing," and “wilful.” 

8 “Unlawfully” in this paxtiouter case means / 

9 against the sections which have been labeled mail fraud, 

10 | SEC fraud, and the interstate transportation of forged 

ll securities. Those are the federal laws which were 

12 | contemplated by the agreement, and that's the charge, and 
13 | that is the matter in which the particular defendant must 
14 act in violation of those laws. | 

15 | “Wilfully" means to act knowingly and deliber- 
16 | ately with a bad motive of purpose, but it is not necessary 
7 | that the defendant know that he is breaking any particular 
18 | law by number. It is what the Romans call the mens rea, 
19 | or the evil mind. 

2 "Knowingly" means to act voluntarily or 

21 intentionally and not because of mistake, inadvertence 
2 or accident or some other innocent reason. 

yA) In determining whether a defendant acted knowing- 


closed his eyes in order to deliberately avoid knowing 
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what otherwise would have been obvious to him. -. 

All these crimes charged in this indictment 
4 requires specific intent. Specific intent, as the term 
implies, means more than a general intent to commit an 
act. To establish specific intent the Government must 
prove that the defendant knowingly didi an act which the 
law iiatibiies and he purposely intenued to violate the law. 


So now having given you the preliminary 


discussion on the law, as to what evidence is and what 
evidence is not, and how you evaluate it and various 
definitions, we now come to the irdictment itself: 


Now, if you will look at that blackboard you 


will see that Count 10 of the indictment charges the 
defendants Berkson, Gallentine, Hyman and Rind. and others 
unknown to have conspired to violate ceccain sections of 
the law as indicated in the counts below, namely,-2-and 3, 
4 and 5, and 6 through 9. The first, 2 and 3, are mail 


fraud violations; the next two, 4 and 5, are SEC 


violations, and the last one is violation of the. inter- 


state transportation of forged securities. werter 


To prove the conspiracy here the evidence must 


show beyond a reasonable doubt, to start with, that the 


conspiracy existed from about June of 1970 until the 


filing of the indictment, which is June 19, 1975. 


SMXITHERN DIS HICT COURT REPORTIRS US. COUR TIMI 


LL 
———_——— 


ss3 576 

2 Now, it doesn't have to cover that whole period. 
3 The evidence here starts, I think, in August, if I am s 
4 not mistaken, but it says between the period of June 6, 
5 | 1970 and June 19, 1975, so the months of August and 
6 | September and February and April are within that period. 
7 | Then there are three elements which the Govern- 
8 | ment must prove. Do you see that there? And 7 will 
9 | indicate to you what those three elements are: 
10 The first is thet the parties agree to do 
1 | any one or more or all of the following: 
12 | To violate the mail fraud section, as I will 
13 | explain to you in connection with Counts 2 and 3; to 

| 


violate the securities law, which I will explain to you 


when we get to Counts 4 and 5, or to violate the law 


prohibiting interstate transportation of forged securities, 


Which I will explain to you when- we get to Counts 6 


through 9 inclusive. So essentially there must have 


been that agreement. © That's the first thing. 


Secondly, that at least one of the conspirators 


9) Sommitted at east one overt act alleged in that indictment, 


and when you look at ‘the indictment you will see that 


there are a number of overt acts alleged. - The Government 


doesn't have to prove all of them. As a matter of 


g SF B RB 


fact, the Government need prove but one, and if. ,you find 
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that one has beer rrvven to your satisfaction by ¢redible 


evidence beyond a reasonable doubt, that would be 


sufficient. 
The overt acts are contained, of course, in 
Count 10, and they are numbered 1 through 5. “y will 
read just the first one to give you an idea what an overt 
act sounds like. ; 
"1. During the month of August, 1970, the 
defendants Rind and Gallentine had a conversation 
in which they discussed illegally selling customers’ 


securities for the benefit of Packer, Wilbur.” 


And then there are four others named after 


In order to complete the conspiracy you must 
be satisfied by credible evidence beyond a reasonable 
doubt that at least one of those overt acts was committed. 
If you find that the conspiracy as charged 
in the indictment 4:4 exist, you must focus your attention 


Cnr 


next and separately on each individual to determine ; 


whether the defendant knowingly and wilfully became a 


oe J 


member of the conspiracy. 
Oi course, if you find that no conspiracy 
existed, that would end the matter as far as Count 10 is 


concerned, and then you would have to go into the other 


the verdict would be there. 

To determine whether a defendant was a member 
of the conspiracy you ask yourself whether a particular 
defendant acted wilfully and with knowledge that his 
acts were an integral part of the alleged unlawful enter- 
prise, and helped to carry it forward as an associate 
in it with a desire to see it succeed. 

You must find-that’ the defendant knew what the 
uniawful purpose was and had a-stake or personal interest 
in it as distinguished from acting exclusivel: on its 
own. 


It is not necessary that a defendant be fully 


informed as to the details or the full scope of the 


conspiracy in order to justify an inference of knowledge 
on his part; nor need he even-know all the conspirators. 

The guilt of a-conspirator is not measured by 
the extent or duration of “his participation; even if he 
participated to a degree more -limited than that of the - 
other co-conspirators, or in a “subordinate or minor way 
relatively, he is equally -cuklpable as long as he was, in 
fact, a conspirator. 

The scope of: each defendant's agreement must be 


determined individually from what was proven as to that 
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In order for a defendant to be held for joining 
others in a conspiracy, he must in some sense promote 
their venture himself and make it his own with a desire 
to see it succeed. To do this, you must determine just 
what each conspirator is promoting and making his own. 

A single act may be the basis for drawing an actor within 
the ambit of the conspiracy, but since conviction of 
conspiracy requires an intent to participate in the unlaw- 
ful enterprise, the Single act must be such that one 

may reasonably infer from it that he had such an intent. 

I want to caution you that mere association 
with one or more of the conspirators does not make one 
a member of the conspiracy, nor is knowledge without 


participation sufficient. iat 


- fear 


Merely because a friendship existed_between 


alleged co-conspirators, you cannot find any defendant 


guilty merely because of that association or feiendship. 


One does not become a member of the. conspiracy 
by rendering services te ie. -gcsoniliaanie af he, does not 
know of the existence of the conspiracy. 

Acts done innocent?y, although they tend to 
further the object of the conspiracy will not render their 


authora member of the conspiracy. | There must. be a 
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wilful participation in the conspiracy with the intent to 


further the common purpose or design.. What is necessary 


is that the defendant participate with the knowledge of 


at least some of the purposes, and with the intent to aid 
in the accomplishment of these unlawful ends. In short, 
a person becomes a member of the conspiracy by associating 
himself, even though informally, with the common plan or 
scheme, knowing the central aim or purpose, and intending 
to aid in bringing about the success of such plan or 
scheme. pa 

All conspirators or alleged conspirators need 
not have originally or simultaneously have conceived the 
idea of the conspiracy, nor participated in its inception. 
In order to be guilty, one who comes in later with 
knowledge of the means and purposes, although not necess~ 
arily of the details, and who intentionally cooperates 

in a common effort to gain’ the unlawful result may become 
‘a member of the conspiracy equally. with the alleged con- 
spizators, and intending to aid. in bringing about the 
‘success OF the plan or écheme, and he. is legally respon- 
sible, for the purposes of the conspiracy count, for all 
the acts done by any of the other members before or after 
in further. ‘ce of the ‘common purpose ‘like any other 


partner in a partnership agreement. 
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Once you are satisfied beyond a reasonable 


doubt that a conspiracy existed, and that a particular 
defendant was a member, then the acts and declarations of 
the other persons whom you also find were members of the 
conspiracy, made by such conspirators during its existence 
and in furtherance of the objects, are considered the acts 
and declarations of all the other members of the conspiracy 
even though they were not present. : 

That concludes the discussion on the conspiracy 
charge. You will consider all the evidence in the 
case and determine whether or not those elements have been 
satisfied by the Government. If you find that they have 
by credible evidence beyond a reasonable doubt you will 
convict the particular defendant you have been considering 
at that time. If you find that the Government has 
failed to prove any one or more OF all of those elements, 
then it is your obligation to acquit that particular 
defendant. You will consider each defendant separately 
for this purpose. 

We then come to Counts 2 and 3, and the law in 
this area reads as follows: 

“Whoever having devised or intending to devise 

any scheme or artifice to defraud, or for obtaining 


money or property by false or fraudulent pretenses, 
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representations or promises for the purpose of 


executing such scheme or artifice, or attempting to 
do so, places in the post office or authorized 
depository for mail matter any matter or thing what- 
ever to be sent or delivered by postal services, 

or takes or receives therefrom any such matter or 
thing, or knowingly causes to be delivered by mail, 
according to the directions thereon, any such matter 
or thihg, commits this particular crime ."-- oe: 

What that, in essence, says is that in order to 
find the guilt of the particular defendant you are dis- 
cussing at this particular time guilty of Counts 2 or 3, 
you must find that the Government has proved the following 


essential elements beyond a reasonable doubt, ‘and you 
will consider each defendant sepavately and each charge 


separately on these two counts: ~~ ~~ a ieee 


oe First, that during the time period alleged in 


the indictment the defendant devised or intended to es 


@evise a scheme or artifice to defraud-or obtain money 
“or property by means’ of" false and~ raudulent pretenses, 
representations or promisés; “6r ‘he aided and abetted 


another person who devised or intended~to devise such a 


scheme or artifice. oon digs 


Second, that pursuant to such scheme the 


| SAITHERN DISCRICT COURT REPORTERS. US COUR TEMHIN 


Fa ee ig = <— 


ee ee RE OR 
— OTT GRC SET OE WE ae ee ee SE LT EE RN MES om 


ssl0 583 


defendant used the mail or caused to be used, or aided and 


abetted another person who used the mails or caused them 
to be used; 

And, lastly, that the defendant you are con~ 
sidering devised or became a party to such scheme or 
artifice knowingly, wilfully, with knowledge of the 
fraudulent nature and with an attempt to defraud. 

Now, in reference to the use of the mail which 
is discussed in those particular elements: 

The use of the mail in furtherance of a scheme 
to defraud is an essential part of the crime of mail 
fraud. 

It is not necessary that the use of the mail 
be contemplated by the scheme or that the defendant does 
any actual mailing or intend that the mail be used. 
It is sufficient to establish this element of the crime 
if the mails were, in fact, used to carry out the scheme, 
and that he used the mail as reasonably foreseeable. 
The mail matter need not disclose on its face any 
fraudulent representation or purpose but need only be 
intended to assist in carrying out the scheme to 
defraud. 

Now, the definition of a scheme to defraud is 


as follows: 
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Under the mail fraud statute it means some 


plan to procure money or property by means of false 


pretenses or representations calculated to deceive persons 


of ordinary prudence. 


The Government must prove that the defer.dant 


participated in such a plan, and that such representations 


were made by him or his agents knowing vihey were false 


and with intent to defraud. It i. not necessary, 

however, that any person was actually defrauded by the 
scheme; nor is it necessary that the Snvncnvant prove 
all of the pretenses, representations and acts charged 
in the indictment. It is essential only that one or 


more of them be proven to show the existence of the 


scheme. 


| 
16 The gist of the offense charged in this partic- 
7 | ular case is the wilful use of the mails in cmeiniien out 
. ne 
18 or attempting to carry out a scheme to defraud as charged, 
sGeau.er 
19 and not the scheme itself. 5 the success or the 
ar. 
20 failure of the scheme is immaterial, and the fact that 
:o.cy t 
21 there were shortages, and so forth, in this bank account, 


-¢ 
Oo 


and that this girl allowed her company to use her for 


the purpose of washing out some of this money, and the 


la 


other ways involved in this area, 4s far as Gallentine's 
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checks are concerned, too, that can't help you determine 


SOUTHERN DIS: KICT COURT REPORTERS. 015 COUR THIN 


58 
gsl2 $ 


whether or not this federal crime was committed. It was 
allowed only for the purpose as I indicated at the time, 
and which the lawyers have fully discussed with you 

on the question of motive, and you will keep that in 
mind. 

Under the mail fraud statute, each separate 
use of the mail in furtherance of the scheme to defraud 
constitutes a separate offense, and for that reason 
there are two counts there because there are two alleged 
mailings. j ; 

Now, in eeterence to 4 and 5, which are the 
next two counts, the security fraud: 

The charge is that the defendants committed 
substantive seiideaniinad ofthe antifraud provision of 
the 1933 Act. - | 

The substance of this section is that it is 
unlawful in the offer or sale or securities to employ the 


mail or other means of interstate commerce Or interstate 


communication in-furtherance of any fraudulent or deceit- 


ful scheme, practice or course of business, or any 

attempt to obtain sian sieneinaidie material misrepresentations 
or through commissions of a material fact which would be 
necessary to make the information given not misleading. 


Such conduct is declared to be unlawful by the Federal 
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Security Act of 1933. 

In order to prove this charge there dre three 
elements that must be proven by the Government beyond a 
reasonable doubt: 5 


First, that a person in connection with the 


offer or sale-of securities engaged in a scheme to defraud 


or obtain money and prope:ty by means of untrue statements 


of material fac.s: ~ rte. 

"25 ‘That the person used or caused to be 
used mear. or instruments of transportation or communi- 
cation in interstate commerce or of the mails; 

Third: That the person did so wilfully and 
knowingly and unlawfully. = 

Now, a scheme to defraud or an artifice to 
defraud is described as follows: 

The language describing the basic éIément of 
this dffense is almost self-explanatory, and thé term 
"schemé Or artifice to defraud” has the same médrtirig as I 
6xplained ‘with respect -to the mail fraud count. © cet 

were PHhue,;-as -I Nave explained with respeét'to the 
earlter counts, a scheme or artifice to defraud’is a 
plan to obtain money or property or some advantage of 
value by trick or device. -sle 


‘ ~- 
see 


In ‘this case the Government contends ‘that by 
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using a customer's stock certificates as if the certi- 
ficates belonged to Packer, Wilbur, the defendants were 
misrepresenting the true ownership of the stock certi- 
ficates. 

Counts 6 through 9, which are the last counts 
that are in this indictment, charge the defendants with 
a violation of Title 18, Section 2314, which reads ac 
follows insofar as it applies to this case: 

"Whoever with unlawful or fraudulent intent 
transports in interstate commerce any falsely made, 
forged, altered or counterfeit securities knowing 
the same to have been falsely made, forged, altered 
or counterfeited, commits a crime." 

So that in order to find the defendants guilty 

of the crimes charged in Counts 6 through 9 inclusive 
you must find all of the following elements have been 
proved by credible evidence beyond a reasonable doubt: 

First, that the defendant tranported or caused 


to be transported in interstate commerce the stock 


certificates referred to in those counts. 


Second, that the stock certificates had been 


sen 


forged; that the stock transfer certificate power was 


forged; third, that the defendant knew that the stock 


transfer power was forged and that his intention was to 
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act unlawfully or fraudulently. 

fhe first element of the offense charged is 
that the particular stock certificates were transported or 
caused to be transported in interstate commerce. 
Interstate commerce is commerce between one state and 
another; for example, between New York and New Jersey 
or between New York and Ohio. 

akan knowledge that a stock certificate will 
be transported in interstate commerce is not required to 
sustain a conviction for the events charged here. It is 
enough if the defendant agrees to participate in a 
scheme which b‘ ts nature involves transportation in 
interstate commerce, and that such transportation actually 
took place. 

- : The second element requires that the stock 

certificate or stock transfer power attached thereto was 


actually forged. 


A person signing a check. im- the name of another 


Summon: the second. elanent. which would be a forgery. 

He commits a forgery by signing in- in: te F name of another, 
and unless he has authority from the other person to do 
so, or has a good faith belief that he had such authority, 


it would be a forgery. 


If you find beyond a reasonable doubt that the 
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customer's certificate on the stock transfer power were 
Songer: that is sufficient to establish the second element. 

The third elenent of the offense relates to 
the hicninten and the intent of the defendant. 

The Government must prove beyond a reasonable 
doubt that the defendant knew that the stock transfer 
power was forged and that his intention was unlawful or 
fraudulent. 

The Government does not have to prove who 
forged the document or that the defencant himself did it. 
In this neste case, of course, we have evidence from 
the witnesses who came here and told you that they forged 
these documents, and so in that particular respect you 
will remember that testimony. In fact, it would appear 
here that neither of the defendants were charged with 


having ‘falsified the signatures of the customers. As a 


matter of ale the evidence is contrarywise, that it 


was the people in the cage who aid it. 


The “Government ‘does have to prove beyond a 


-.-- . - - 


aS NT ‘doubt chat pret ie knew that an stock 


transfer power was euienti and that he acted with an 


~ jee 


unlawful or frauaulent intent; that is to say, with a 


bad motive. 


Motive and intent exist in the mind. Since 


sls 590 
it is not possible to look into a man's mind to see what 
went on, the only way you have for arriving at a decision 
in these questions is for you to take into consideration 
all the facts and circumstances shown by the evidence, 
including the exhipits, and determine from such facts and 
circumstances whether the requisite knowledge and intent 
were present at the time in question. Direct proof is 
unnecessary. Knowledge and intent may be inferred 
from all the surrounding circumstances. 

That concludes the discussion of the nine 
counts that are in the indictment, and now in closing I 
say to you that sympathy and bias have no part in this 
case. You are to decide this case without fear or 
favor. Vote in accordance with your conscience as you 
see the facts, and in.discussing this case you may not 
discuss what possible punishment there is-even though you 
know what it is because it has been testified t’ during 


the course of the trial. It is of no concern, however, 


of yourse because you do-not.enter into. that aspect ef 


the case, and it cannot. help. you in determining the --- 
facts. 

The verdicts in this case must be unanimous, and 
as to each count it must be either guilty or not guilty, 


and you are to report a verdict as to each defendant 
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separately just as you have decided each case separately. 

Discuss the case amongst yourselves,.and if 
your recollections differ on any part of the evidence 
and you want to hear what was actually testified: to during 
the course of the trial, our reporter will make that 
available to you if you will tell us the name of the 
witness you are talking about and what particular portion 
of the testimony you are interested in, direct examination 
or cross-examination or whatever. In other words, pin- 
point as much as possible. 

If you have any question that you want. to 
direct to the Court you may do so at any time during your 
deliberations, and you do that through your forelady who 
will give the note to the marshal, and the marshal will 
then.deliver it to me. = ma, 
wanes _. Now there is one last time when I have. to talk 
to.the lawyers, and if you will excuse me at this time 
we-will do that.now, and then we will conclude:-., 

fAt the side bar.) _ - +. aspect 

THE COURT: First, exceptions by Berkson? 

MR. BRODSKY: Yes. 

Judge, my position here is that with respect to 


all of. the counts the Government has not made out a prima 


f.cie case,,.but. without taking back from that, in the last 
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trial you charged the jury with respect to Berksena, that 
only if you found the defendant guilty beyond a reason-~ 
able doubt on the conspiracy count could they also -- 


THE COURT: Yes, at that time I had analyzed 


the evidence, and it seems to me that that was the cate; 


but on further proof here during the course of this trial, 


Some other things were brought out which caused me to 


feel that that was not so in the present state of this 


case. 


MR. BRODKSY: Well, I just wanted to be sure 
your Honor considered it. 


THE COURT: You may have an exception. | 


As a matter of fact, no argument was made to the 


jury that I am aware of in this particular area by any 


Baer ret ae 


of the lawyers, whether they were aiding or abetting, or 


whether it was Pinkerton or whatever. 


Sleag oS CTC Tee 


_MR. BRODSKY: That would be a matter of law. 


= —toas we & «= sae 


inate * COURT: Well, I say you didn't argue even 


factually in_that area. _ 2 mean, your eer. was 


-_ wee : ~— 


-~- £<° 


directed to -- yell, it 4 ole Aake_ a, Jong time. to _g° 


- w+ — ——ee- 


that, but it seemed to me that relatively it an no 


difference to your argument no matter how I ruled on this, 


your argument would have been the sme. tf wouldn't 


have changed your argument, in other words. 
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MR. BRODSKY: Probably that's true. 


THE COURT: Well, in any event, you have got 4 


exception. 

MR. BRODSKY: I didn't say I was going to 
change my argument. 

Now, your Honor said that Gallentine's testimony 
would be sufficient to convict alone -- 

THE COURT: -Talk a little louder. 

MR. BRODSKY: -I-am sorry, I didn't want to be 
heard by the suey. 

Your Honor said that Gallentine's testimony 
would be sufficient to convict alone, and I respectfully 
except to that portion of your Honor's charge. 

THE COURT: The exception is noted. 

MR; BRODSKY: I don't believe your Honor's 
charge was sufficient on the subject of Gallentine's 
motivation to hate Gineel?-4a-ehes case. Your Honor did 
say, consider everybody's <interest, but I don't think you 
spelled that. out sufficiently. 
ce ; THE COURT: I:thought I spelled out that he was 
an accomplice, that he was‘an.informer, that he was 
convicted of.a crime, that he was-.a possible perjurer; 


what more do you want? 


MR. ANOLIK: .That he was: looking for.a‘light 
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sentence. 

THE COURT: I did say that he made a bargair 
with the Government, and for them to consider his bargain 
with the Government. | | ar oe 

In any event, I note your exception. 

I couldn't think of any more names to call him. 

MR. LOWE: I could. 

“HE COURT: I really mean it. 

MR. BRODSKY: You did say to the jury, again, 
that his statements in the grand jury could be used for 
the truth. - Of course I have already made that argument 
to the jury. 

-THE COURT: Your exception is noted. 

MR. BRODSKY: I also object to the closing the 
eyes to the. obvious charge. I don't think it:.was 
appropriate in this particular case. “ine 


-- <s::t:--* GHE COURT: I note your exception. .5 ho:- 


cove. MR. BRODSKY: I also object to your-Honor's 
n charge -te.the effect that you said that with respect to 
21 the substantive counts, if they were guilty of conspiracy 


that they also could ‘be guilty of the substantive counts, 
assuming that they were performed in furtherance of the 
conspiracy, thether or not a defendant knew that the 


substantive counts were being committed. 
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THE COURT: You mean Pinkerton, in effect? 


MR. BRODSKY: I'm sorry, Judge, but I don't 


know whether I can characterize it as Pinkerton or not. 
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$ 2 I except to that part of the charge. 
| I don't want to characterize it that way. | 


7 | THE COURT: All right, for whatever it is worth. | 

8 | it is not pinpointed enough in my mind to know what area 

9 you are talking about. : 
10 | __MR. BRODSKY: I can't characterize it as 

11 | Pinkerton. — My recollection is that what your Honor 

12 | said is this: _ m shih ; ah fe 

13 If you find the defendant was guilty of the 

14 conspiracy, and that if any of the substantive counts 

15 were committed in furtherance of that conspiracy, the 

16 defendant would be guilty of the substantive count. * 
Ww THE COURT: _That's Pinkerton._ I characterize 

18 it as Pinkerton. yee ETE e's 

19 us _. MR. BRODSKY: _Well, if you want to: characterize 

al it as Pinkerton, fine. . I except to it. ae ; 

il THE COUR ‘ You. except. to that. sie eae ale 

2 MR. BRODSKY: Yes. sh yr Wa 

23 THE COURT: _ (Addressing Mr. Anolik) ?ad you 

24 join in all of these? MN 
&b MR. ANOLIK: I join in all of these. 
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Your Honor, I don't recall -- I could have 
missed it -- I don't recall your Honor in discussing the 
evidence, you said they can consider the evidence, but I 
don't think you said lack of evidence. 

THE COURT: I don't think I did either. 

MR. ANOLIK: I think you should. That is 
part of the Second Circuit's requirement. 

THE COURT: Well, I am_not. going to highlight 
that at this point. You have an exception. 

MR. ANOLIK: Your Honor, -! prognosticated that 
your Honor would charge it, and I.think it is an accepted 
charge in this Circuit. 

THE COURT: Well, at this point in time, in 
view of the fact -- 

MR. LOWE: Judge, I would go along with telling 
the jury that I think it may be error not to. 

THE COURT: It may be. what?. 

MR LOWE: It's possible-it-might: be- error not 
£6 specifically state that a. reasonebie doubt could be 


based on lack of evidence: -. I think-that's a requirement. 


THE COURT: I am not aware of it, and if ycu 
can show it to me I would be int?rested. 


MR. ANOLIK: At this time I can't. . I would 


22 
2 
2A 
rs) 


have to go back to my office. . : .:: 
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MR. LOWE: I don't have a case off the top of 
my head, but I think it is usually included. 
_ THE COURT: Do you know why it is usually done? 
Because Judge Weinstein said it at one time. It is not 
in LaBuy and it is not in others. 


Well, if you both agree that that should be 


over again and add that to it. 


_MR. ANOLIK: Yes, I think you should, your 


THE COURT: All right? 


MR. BRODSKY: I will join in that. 


MR. LOWE: Judge, I have one request. 


You may have covered it, but I thought you should 


tell the jury that any time they have any verdict, like if 


they decide on one defendant, or on some counts, that 


they can report a verdict before they have completed their 


e -_- -=- -_-- 


full deliberations, if they have reached any verdict 


any defendant on any count. 


mA -_-—~- nn ee -—-  — | 


- 


F _THE COURT: As I read that section it seems to. 


wee es -~- -~—-+- - - -- 


say that the Judge doesn't initiate that, but if they come 


in for some reason he can put that thought in their 


~co- m - 


minds. So that's what I will do in this case, unless 


a rereading of the section might convince me otherwise. 


_—_<—-- 
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Rule 31 reads: 


"If there are two or more defendants the jury 


at any time during its deliberations may return a 
verdict or verdicts with respect to a defendant or 
defendants as to whom they agree.” 
Then it goes on_to say that if the jury can't 
agree with respect to al] of the defendants, the defendants 


on whom they covpldn't agree may be tried again. 


So that. would be. read up until “as to whom they 


agree." The latter part wouldn't be read to them. 

All right? 

Mk. LOWE: I have nothing else. 

THE COURT: All right, reasonable doubt and then 
this part of the rules. 

‘MR. LOWE: Right. 


(End of- side- bar discussion.) 
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(In open court) 


THE COURT: I have been asked by the lawyers 


to indicate to you again what the term “reasonable doubt" 


means. 


A reasonable doubt means a doubt that is based 
upon reascn and must be a substantial doubt rather than 


speculative doubt. 


It may arise from the lack of evidence, and it 


must be such as is sufficient to cause a reasonably prudent 


person to hesitate to act in the more important affairs of 


his life. 


to you Originally, is that it may also result from the 


. What I added to that, in reference to what I “ 
| 
lack of evidence, a reasonable doubt. | 


Also, i have been asked to read a rule of the | 


follows: 

~"If there are two or more defendants, the jury 
at any. time during its deliberations may return a verdict 
or verdictS with respect to a-defendant, or sniinn as 


to whom it has agreed,” 


court in reference to your verdict, and it reads as 


-Mr. Horchler and Mr. Murray, I have to exclude 
you at this time, Under the statute I am obliged to 


excuse you because you do not enter into the deliberations 


for your service and appreciate what you have done so far. 
5 |i Thank you very much. 


6 | (Marshal sworn by the Clerk) 
| (At 3:32 p.m., the jury returned to the jury 
| 


room) vi, 

THE COURT: Is there any objection if they call 
for the evidence to have the clerk of the court deliver it 
rather than have me cone down again? 

MR. ANOLIK: I have no objection your Honor. 


13 MR. BORDSKY: I have no objection. I just want 


to see it before it goes in. 


| 
I 
15 | THE COURT: Before he takes anything in, he will 
| show it to you. 

| MR. ANOLIK: The grand jury minutes are part 

| of a whole book of minutes, your HOnor -- 


MR. LOWE: -Only one portion thereof, that part 


i9 
2 of the two pages -- 
THE COURT: Gnly two pages were admitted, and 
| 
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2 of the jury. 
3 However, I do express the thanks of the Court 
then you said, Will you concede there is nothing in the 
other part of the minutes?" And he said, “Yes,” or some- | 


thing to that effect. It. was never marked in evidence. 


Look at the minutes, you can find them. 
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didn't want to stop ycu, to knock you off your trend 


of thought, because you did it a couple of times, but I 
was under the definite impression that the only parts 
marked were the parts that were really read to the jury 
as part of the question. 
MR. BRODSKY : I think that is right, too. 
(Recess) 


(At 4:00 p.m. a note was received from the 


THE COURT: Did you look in the transcript 
to find the place we were talking about, about the grand 
jury testimony? 

MR. ANOLIK: No, we didn't check that out. 

THE COURT: Apparently they want al! the docu- 
ments, and we have to make a judgment now as to the fact 
that the only two pages that are allowable there are the 
ones that were marked or discussed, 

MR. BRODSKY: I don't think they came in 
separately as an exhibit. They were read into the record. 

THE COURT: All right, then -- 


MR. LOWE: They are not documents, in any 


THE COURT: The note reads very funny, from 


the jury, Court's Exhibit l. 


SOUTHERN DISIKICT COURT REPORTERS, US Commurieting 


602 


“May we have these -- see documents that were 
admitted for evidence?" 

That is why I told you before I thought we 
ought to let them elect a foreman, but I think it says 
they want to see the documents that ar in evide. ce. 

MR. BRODSKY: It seems that way to me. 

THE COURT: I will show the note to you. 

MR. ANOLIK: I recall the colloquy you had 
with Mr. Brodsky at the time, your Honor, and he pointed 
out that the new rule admitting the introduction of grand 
jury minutes was unfair, because there are many questions 
that are loaded in the grand jury -- 

THE COURT: But I never took it. 

MR. ANOLIK: It was not given a number, 
but I am sure it was t aken. eat 

THE COURT: How could it be taken if it doesn't 


have a number? 


MR. ANOLIK: Mr. Lowe before he summed up said 


he had to have a ruling on that. " the Fe 


TUE COURT: It related only to the portion 


that was read. an 
MR. ANOLIK: That is what confused me, 
TNE COURT: ° There is no difficulty. I can 


call them in and ask them ‘ what they mean is that they 
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want all the documents in evidence, and if they say yes, 
we simply send in the documents that are in evidence. 

Bring in the jury. 

(Note from jury marked Court Exhibit 1.) 

(Jury present) 

THE COURT: As I interpret the note, do you 
all the documents that are in evidence? 

The way the note reads, is this, "May we have -- 
see documents that were admitted for evidence?" 

THE FOREMAN: "These. " 

THE COURT: We will send in all the documents 
that were marked in evidence. 

(The jury again retired to continue their 
deliberations.) 

(At 4:55 p.m. a.note was received from the 
jury.) 

(Note from the jury marked Court Exhibit 2) 

TIE COURT: The jury wants some testimony read, 
and I am going to excuse them for the ‘night and tell them 
we will do it tomorrow morning. We have to make a 
judgment on the grand jury testimony because they want that 
also read. 

I will excuse’ them first and then rule on what 


portion of the grand jury testimony I will allow. 
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. 


ee 


Bring them in, please. 


(Jury present) tn 


THE COURT: If you will just stand here, 
because we are going to adjourn until tomorrow morning -- 
I have a note from you which reads: 

“May we have the testimony of Eleanor Melling 
and the grand jury testimony?” 


We will suspend at this time. Please do not 


discuss the case at home or with anyone else and return 


tomorrow morniny at ten o'clock, at which time we will 
have this testimony ready for you, and the first order of 
business will be that we will read this to you. 
Do not discuss it now any longer until tomorrow 
morning and return tomorrow morning at ten o'clock. 
(Jury left the courtroom.) oro: 
THE COURT: The note reads, “May we hear the 
testimony of Eleanor Melling and the grand jury testimony?" 
4s far as I can ascertain in my own, mind now, 
the only portion of the grand jury testimony that is 
admissible and allowable at thispoint is the portion 
which was referred to during the course of the questioning. 
What I would suggest is that the lawyers come 
to some conclusion as to that during the course of the 


evening and tomorrow morning I will rule on that, 
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You look in the record and tell me what portion 


you think should be read to them, and tomorrow morning I 
will hear you and then I will rule on it. 
My present impression is that it is just the 
pages referred to during the course of the questioning. 
MR. ANOLIK: pages 381 -- 

- IE COURT: I am not going to do it now. I 
want you to think about it overnight. Tomorrow morning 
I will rule on it, first thing. 

MR. ANOLIK: Do you have copies of the 
record also, your Honor? 

THE COURT: Yes. 

MR. ANOLIK: I can show it to the clerk. 

(Adjourned to Wednesday, June 9, 1976, at 


ten a.m.) 


sis 
UNITED STATES OF AMERICA 
vs. 75 Cr. 608 


ROBERT BERKSON and 
MAURICE RIND. 


New York, June 93, 1976; 
10.00 o'clock a.m. 


(Trial resumed.) 


(In the courtroom - jury wt present.) 
THE COURT. So it is clear, in answer to the 


jury's question it is agreed that the Court follow the 


following course of cor.’ st: 


In reference to Eleanor Melling, that the Court 
direct the repurter -o read page 254, line 16 to page 258, 
line 24. 

Will you look at it and be satisfied that 
that is the portion. 

Are *hose the right pages? 

MR. awOLIK: Yes. 

MR. LOWE: Yes. 

THE COURT: Now in reference to the witness 
Gallentine, pages 103, line 24 to page 105, line 7; and 


then page 222, line 6 through line 19. 
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All right, bring the jury in. 

(At 10.05 a.m. the jury entered the 

cudttaannc’ 

THE COURT: Good morning, member os the jury. 

The Court is in receipt of a note which has 
been marked Court's Exhibit 5: 

"May we have the testimony of Eleanor 

Melling." 

‘he reporter is directed to read that portion 
of the testimony of Eleanor Melling which appears at page 
254, line 16 to 258, line 24. That is the entire 
testimony. 

(Testimony indicated above was read to 

the jury.) 

THE COURT: Now the note goes on to read: 

“And the grand jury testimony." 

This requires a little discussion. When an 
exhibit is marked only for identification we may not send 
that in to you to the jury room because it was not received 
in evidence. 


However, in answer to the question which you 


have put in regard to this testimony, some of the grand 


jury testimony is actually in evidence because it is part 


of a question and there are answers to it which were made 
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in the grand jury room, and we will read that portion of 
the grand jury testimony which was made part of the 
record by being asked here as part of the proceeding. 
That grand jury testimony appears on page 103 
starting with line 24 and goes to page 105, line 7. 


And I direct the court reporter to read that 


teeediegiinl testimony indicated above read to 

jury.) 

THE COURT: Now there is another portion of 
Gallentine's testimony which deals with the rest of the 
grand jury testimony, and that appears on page 222, line 
6 through line 19, and that will be read to you by the 
court reporter. 

(Portion of testimony indicat2d above read 

to jury.) 

THE COURT: All right, that is in answer to 
your inquiry, and you may retire to deliberate. 

(The jury returned to the jury room to resume 

deliberations.) 

MR. ANOLIK: Judge, there is a judge across 


the street in the Supreme Court who would like me to 


appear, if possible, for about 15 minutes. Can I have 


your permission to do that? 
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THE COURT: Yes, but you will come right back? 


MR. ANOLIK: Yes. 


THE COURT: Can we go ahead if there is a 

request for an exhibit or something like that? 

MR. ANOLIK: Yes. I would have no objection. 

THE COURT: (Addressing defendanc Rind) Is that 
all right? 

(Defendant Rind nodded.) 

MR. LOWE: Can we get Mr. Rind's consent? 

THE COURT: Yes. I just asked him and he 
nodded his head in the effirmative. 

We will wait at least 15 minutes to give you 
a chance to get back. 

(Recess. ) 

(At 1.00 p.m. the Court decsared a luncheon 


recess, the jury returning at 2.00 p.m.) 
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(3.55 p.m. - in the courtroom, in the absence 

of the jury.) 

THE COURT: The jury wants some instructions, 

so I am going to ask them to come in. 

“May we hear the portion of the Judge's 
charge regarding conspiracy law, including the 
responsibility of co-conspirators for each other's 
acts. 

“Is a co-conspirator responsible for actions 
committed by others prior to his joining the con- 
spiracy?" 

That, to me, is two questions. 

The first portion asking for the Judge's 

charge, I will read that to them. 

The second portion is a separate question, and 

I will discuss that at the side bar with the lawyers 
after I reply to the first question. 

(Note marked Court's Ehibit 3.) 

‘The jury entered the courtroom.) 

T.'" COURT: The Court has a request from the 

jury, Court's Exhibit | for identification. 

“May we hear the portion of the Judge's 
charge regarding conspiracy law, including the 


responsibility of co-conspirators for each other's 
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acts.” 
I will answer that first. 


Would you put that board over here where the 


-cerr- 
ee 


jury can see it. 


(Blackboard placed convenient ‘for jury's 


inspection.) 


JHE COURT: Can you read that from there or 
Gacr. © 


do you want it brought closer? 


THE FORELADY: That's all right. 


“se 
-~—- _- 


THE COURT: I am now going to read fron the 


record, starting at page 575, which starts i ‘ec discussion 
of this particular count, line 13: 


"Now, if you will look at th blackboard 


“we 


you will see that Count 10 of the indictment charges 


the defendants Berkson, Gzllentine, Hyman and Rind 
cuesz:: 

and Rind and others unknown to have conspired to 
Law <- 


violate certain sections of the law as indicated in 
the counts below, namely, 2 and 3, 4 and 5, and 6 
through 9. The first, 2 and 3, are mail fraud 


violations: the next two, 4 and 5, are SEC violations, 
cd ‘ S6@ f¥or <: 
and the last one is violation of the interstate 


transportation of forged securities. 


tere 


"To prove the conspiracy here the evidence must 


ro 
Te 


show beyond a reasonable doubt, to start with, that 
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t' 2 conspiracy existed from about June of 1970 

until the filing of the indictment, which is June 

19, 1975. fF 
“Now, it doesn't have to cover that whole period. 

The evidence here starts, I think, in August, if I 

I am not mistaken but it says between the period 

Sf gune 6, 1970 and June 19, 1975, so the months 

of August and September and February and April are 

within that period. 


---- 


"Then there are three elements which the Govern- 


ment must prove. Do you see that there?" 
And there they are up there, the “agreement,” 


“or- -t act," and “the defendant must unlawfully, knowingly 


or ent < 
and wilfully participate." 


and I will indicate to you what those three 


: f i “LTE 
elements are: -" 


<-> -\"(he ¥Eirst- is that the parties ane 
one or more or all of the following: 

‘3-2 Yo violate the nuns geek daetens th I 
will “explain to you in connection ith Counts 2 2 
and 3; to violate the securities Lav, which I will 
explain to you whén we viii a Counts 4 and 5, or 
to violate the law prohibiting interstate trans- 


“portation of forged securities. stakes I will 
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explain to you when we get to Counts 6 threugh 9 
inclusive. So essentially there must have been 
that agreement. That's the first thing. 

“Secondly, that at least one of the conspirators 
committed at least one overt act alleged in that 
indictment, and when you look at the indictment you 
will see that there are a number of overt acts 
alleged. The Government doesn't have to prove 
all of them. As a matter of fact, the Government 
need prove but one, and it you find that one has 
been proven to your satisfaction by credible 
evidence beyond a reasonable doubt, that would 
be sufficient. we 

“The overt acts are contained, of course, in 
Count 10 and they are numbered 1 through _5, 
-- J wiil read: just the first-one- to give you an idea 
--. what an: overt acts: sounds Like.- ion ee 
== 2° “41,.. <Daring- the month of- August, 1970, the 
--.defendants Rina. ana: Gallentine had_a conversation 
v-dn-which they discussed i1légaliy_selling.customers' 
‘securities for the benefit of “Packer, Wilbur. ' 
"And then there are four others named after 


-_--- 


that. 


PF "3Ti Se 


“In order to complete the conspiracy, you must 


SOUTHERN DISIKICT COURT REPORTERS, U.S COURTHOUSE 


CS 
el eereelicmeetent 


nen 


i) 


ro 


u 


a 


~ 


@ 


wo 


10 


1] 


mR F B RB 


sls 


614 
be satisfied by credible evidence beyond a reason- 
able doubt that at least one of those overt acts 
was committed. 

"If you find that the conspiracy as charged 
in the indictment did exist, you must focus your 
attention next and separately on each individual 
to determine whether the defendant knowingly and 
wilfully became a member of the conspiracy. 

"Of course, if you find that no conspiracy 
existed, that would end the matter as ‘ar as Count 
10 is concerned, and then you would have to go into 
the other substantive counts which follow in order to 
find out what the verdict would be there. 

"To determine whether a defendant was a 
member of the consiracy you ask yourself whether a 
particular defendant acted wilfully and with 
knowledge that his acts were an integral part of 
the alleged unlawful enterprise, and helped to 
carry it forward as an associate in it with a 
desire to see it succeed. 

"You must find that the defendant knew what 
the unlawful purpose was and had a stake or personal 
interest in it as distinguished from acting exclus- 


ively on its own. 
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"It is not necessary that a defendant. be 
fully informed as to the details or the fuil scope 
of the conspiracy in order to justify an inference 
of knowledge on his part; nor need he even know 
ail the conspirators. 

“The guilt of a conspirator is not measured 
by the extent or duration of his participation: 
even if he participated to a degree in more limited 
than that of other co-conspirators, Or in a 
subordinate or a minor way relatively, he is 
equally culpable as long as he was, in fact, a 
conspirator. The scope of each defendant's 
agreement must be determined individually from 
what was proven as to that defendant. 

“In order for a defendant to be held for 
joining others in a si ial he must in.some 


sense promote their venture himself. and make. it 


his own with a desire to see i’; succeed. _.TO do 


this, you must determine just what each conspirator 


-~< --. - 


is promoting and making his own. _,A single act 


may be the basis for drawing an actor within, the 


ambit of the conspiracy, but since conviction as 


conspiracy requires an intent ta participate in 
the unlawful enterprise, the single act must be 
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such that one may reasonahly infer from it that he 
had such an intent. 

"I want to caution you that mere association 
with one or more of the conspirators does nto make 
one a member of the conspiracy, nor is knowledge 
without participation sufficient. 

"Merely because a friendship existed between 
alleged co-conspirators, you cannot find any 
defendant guilty merely because of that association 


or friendship. p |e 


"One does not become a member of the conspiracy 


by rencering services tc the conspirators if he does 
not know of the existence of the conspiracy. 

“Acts done innocently, although they tend to 
further the object of the conspira:y will not 
render their author a member of the conspiracy. 
There must be a wilful participation in the con- 
spiracy with the intent. to further the common 
purpose of design. - What_is. necessary is that 
the defendant. participate with the knowledge of at 
least. some of the: purposes, and with the intent to 
aid in the accomplishment of these unlawful ends. 
In short, a person becomes a member of the conspiracy 


by associating himself, even though informally, with 
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2 a common plan or scheme, knowing the central aim 


3 or purpose, and intending to aid in bringing about 
4 the , euccess of such plas or scheme. ces 

5 el "K.* © --spirators or alleged conspirators 

6 cnak weak have originally or stnibeanseusiy have 

7 conceived the idea of the conspiracy, nor partici- 

8 pated in its inception. In order to ne andbiete 

9 one dun comes in later with knowledge of the means 

10 ant purposes, or were not necessarily vi the details, 
ll ona who sazeanienelis cooperates in a commcn effort 
12 to gain the unlawful result may become a a menber of 

13 the conspiracy equally with the alleged conspirators, 
14 and intending to aid in bringing abou’ the success 

15 of ‘oie phan or scheme. and he is legally ‘ seapone- 

16 . ible, for the purposes of the conspiracy “peut, 

7 a ae the acts done by any of the ovhar members 

18 betoee or after in furtherance of the Pg 
19 ‘ahs oe other partner in a partnership agreenent. 

20 i ith: “eonce you are saviatiat beyond 9 weanneenie 

21 fe that a conspiracy @ autateds and sy igen 
2 pos defendant was a member, then the ‘acts and 

o declarations of the other persons stil ake whee 

2A find were members of the conspiracy, made by | such 

25 pone ea during its existence and in further- 
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2 ance of the objects, are considered the acts and 

3 declarations of all the other members of the 
4 conspiracy even though they were not pienieeii. 

5 “That concludes the discussion on the conenieaey 
6 charge." 

7 Now, in addition to that you have asked a 

8 second question: : iti 
9 "Is a conspirator responsible for eke neue 

10 committed by others prior to his joining the ‘ 

11 conspiracy?" 

12 I just want to have a 1k with ene inuvers . 

13 on this point before I address you on this, if sai will 


excuse me. 


(At the side bar.) Bk. 


THE COURT: What I intend to charge here is 
this, that in discussing the substantiv: counts and 


in determining: whether :or-not a defendant. is. guiity of 


the sustantive count, they may not.use anything that has 


ie -- 
bea * 


happened prior: to his joining the i ti in order ‘to 


arrive at a conclusion as:*to whether or: ate: he is guilty 


they may 


ee 


of that particular substantive count, and that 


only consider that evidence which is subsequent ‘to that 
orm it. 2.4 
as far as his guilt on the substantive count is con- 


ee i ak 
Psat 8 < mee 
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cerned. 


In other words, as lawyers I would say. 
Pinkerton does not apply until he is a member of the 
conspii: acy. > <6 ECT 

MR. LOWE: I think that's a fair st 

THE COURT: All right? 

MR. ANOLIK: Judge, you don't think, in view 
of their request, you-should charge on multiple conspiracy 
under Bertolotti? a She 

---- _.THE COURT: . No. I- decline to do that, 
particularly in view of their request. 

{End.of-side bar discussior.) F 

THE COURT: The reporter is dir-cted to read 
to the jury the answer to this question: 

“Is a conspirator responsible for the acts 
committed by others prior to his joining. the: 
2onspiracy?" -. 3 ©¢ ar 

_ters::-:And the reperter will read to you what I said 
at the side bar -and -to-which the lawyers agreed I:may do. 
nce vr: 4The reporter read as follows: tm Orc 

crt + that -I cintend te charge here is this,. that 
in. discussing the. substantive counts and in deter- 


mining whether or not a defendant is guilty of the 


-substantive. count, .they may not use anything that 


bas happened, prior to his joining the conspiracy in 
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order to arrive at a conclusion as to whether or 


not he is guilty of that particular substantive 
count, and that they may only consider that evidence 
which is cdneianaiine to that as far as his guilt on 
the substantive count is concerned.") 

THE COURT: I have answered your question, so 
you may retire and deliberate further. 

(As the jurors were leaving the courtroom 

the fc*lowing occurred:) eee ae 

THE COURT: I might ask the forelady one 
question: 

Have you agreed on any verdict as to any count 
yet at this point? 

JURORS: Yes, we have. 

TRE COURT: Then return to the jury-dox and 
report it. Report what you have already decided and 
ayreed upon. sete ice Uses 

All 12 of you agreed, have you, .on-any 
particular count? — , 

JURORS: Yas. 

THE COURT: Ail right, then return back and we 
will cwke a verdict on which ones you have agreed on s0 far, 
if any. 


(Jurors return to jury box.) 
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Adury roll called - all present.) 

THE COURT: Madam Forelady, you have reported 
to me that you have agreed upon a count or counts, I am 
not sure which. — 

Have you agreed on any particular count? 

THE FORELADY: Your Honor, I believe we have 


agreed on 2, 3 or 2, 5 -- I think all except that part we 


wasn't sure of, the conspiracy ccunt -- 


THE COURT: Well now, wait a minute, let me 
ask you this: 4 

On Count 2 have you all agreed on a verdict? 

THE FORELADY: I believe we have. 

JURORS: No. 

THE COURT: All . “*t, you haven't all agreed -- 
you can sit down at this poini and make yourself comfort- 
able -- 

On Count 3 have you agreed? 

JURORS: No. : 

THE CouRT: I see some. noes. 

JUROR : Only one we ayreed on. 
_ THE COURT: Which one do you agree on? 
JUROR: I th. x it says 10 there. 


THE COURT: Count 10 is the conspiracy. 


JUROR : Yes. 
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2 THE COURT: You all agree or the conspiracy 

‘3 count? . Ve re : 
4 JURORS: Yes. eee 


THE COURT: Is that a fact? 


a 


JURORS: Yes. f ae 


a 


THE COURT: All right, you may report the 


~ 


8 verdict on the conspiracy count alone without discussing 
| 


9 the other counts. 

10 How do you find the defendant Berkson, guilty 

11 ox not guilty? 
" 12 THE FORELADY: According to that count, guilty. 

13 | THE COURT: And how about the defendant ~ id 

14 | as to Count 10? Did you find him guilty or not guilty? 

15 | THE FORELADY: Guilty. a. 

16 | THE COURT: How hearken to your verdict as 

17 | it has been reported vy your forelady: 

18 You find the defencant Berkson guilty on Count 


9 | 10 and you find the defendant Rind guilty on Count 10? 
» | If that is your verdict, when the Clerk of the 


21 Court asks you is that your verdict? will vou please answer 


2 yes or no. 

5 (Each juror, upon being asked “Is that your 
verdict?” réeaponded affirmatively.) 

P] THE COURT: All right, the verdict wiil be 
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recorded as reported. 

Now you go back and deliberate and come to a 
conclusion on the remaining counts. 

‘You may continue to deliberate on those and 
when you are 1cady to report just make it known to the 
Court. 

(Whereupon at 4.15 p.m. the ,ury returned to 
the jury room.) 12 wie 

(5.30 p.m. in the courtroom, in the absence 
of the jury.) 

{At the bench.) 


THE COURT: I am advised, tir. Brodsky, that 


your son is graduating from the Hebrew Theological -- 


MR. BRODSKY: He is graduating from Hebrew 
School, Temple Israel in White Plains. 

THF COURT: And ke is going to bar mitvehd -- 

MR. BRODSKY: A week from Saturday. 
Tonight is the graduation exercise, and I would like to 
be there. ri 
TUF COURT: “Sie is requesting that the jury be 
sent home at this point. 

Do you have any objection? 


Mh. ANOLIK: T have no objection. 


, i): COURT: Mr. Lowe has none either. 
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Also I will ask the + whether they have 
arrived at a verdict on aay othes counts. 

Because maybe if they have we might be able 
to wrap it up; is that all right? 

MR. ANOLIK: Sure. — 

(The jury entered the courtroom.) 

THE COURT: Madam Forelady, have you arrived 
at any verdict as to any of the other counts that you 
have been considering since you lst went into the jury 
room? 

THE FORELALY: M9. We are working o: it. 
I think it will take another 10 or 15 minutes. 

THE COURT: Thiz need not be on the record. 

(Off the record.) 

“NE COURT: Do you think that you can do it 


within five or ten minutes? I am not trying to rush 


you. 


_.JURORS: . Yes, we Cais. 


—— 
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THE COUKT: You can? 
«JURORS : fes. 


THE COURT: All right, we will see what 


You may retire to the jury room. 


I don't want to rush this because I want you 
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to give it the full consideration it deserves. If you 
want more time just ie me know. We are not going to 
rush you. ; 

(Jury returned to jury room.) 

(5.30 p.m. - in the courtroom, in the presence 

of the jury.) 
THE CLERK: Will the jurors phases answer 


present as their names are called. 


(Jury roll called - all present.) 


THE CLERK: Madam Forelady, as the jury agreed 


upon a verdict? 


THE FORELADY: We have 


THE CLERK: Hew do you find the defendant 
Berkson on Count 2? 
f FORELADY: Not guiitv. 


‘CLERK: Count 3? 


FORELADY: Guilty. 
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CLERK: Court 4? 
FORELADY: Guilty. 
: CLERK: Count 5? 
: PORELADY: Guilty. 
CLERK: Count 6? 
FORELADY: Guilty. 


CLERK: Count 7? 


-THE FORELADY: Guilty.. 
, THR CLERK: Count 8? 


THE FORELADY: Guilty. 


THE CLERK: Count 9?_ 


THE FORELADY: Guilty. 
THE CLERK: How do you find the defendant Rind 
on Count 2? - - i 
_THE FORELADY: Not guilty. 
THE. CLERK: Count 3? 
THE FORELADY: Guilty. 
THE CLE}.<: Count 4? 
THE FORELADY: Guilty. 
TUE CLERK: Count 5? 
THE FCRELADY: Guilty. 
THE CLERK: Count. 6? — 
THE FORELADY: Guilty. 
@HE CLERK: Count 7? 
ATHE FORELADY : Guilty. 
ME CLERK: Count 87 
“THE FORELADY: Guiity. 
TNE CLERK: Count 9? 
THE FORELADY: Guilty. 
THE COURT: tearken to your verdict as you 


reported it to the clerk: 


‘627 
Do you say that your verdict in this case as 
to the defendant Berkson is on Count 2, not guilty, and 


op Counts 3 to 9 inclusive guilty; and as to the 


defendant Rind, not guilty as to Count 2 and as to Counts 


3 to 9 inclusive, guil.y as to Rind? 

If that is your verdict please answer when 
the clerk calls your name. 

(Each juror upon being asked “Is that your 

verdict?" responded affirmatively.) 

THE COURT: Your verdict will be so recorded. 

I never comment on a jury's verdict and I don't 
intend to comment tonioht. I simply thank you on 
behalf of the Court for the service to the Court that 
you have rendered, and I think you have concluded your 
term, and you are therefore excused for the rest of the 
term with the thanks of the Court. 

You may leave. 

(Jury discharged.) 

THE COURT: I assume you are going to reserve 
your motions? 

MR. BRODSKY: Yes, your Honor. 

Tif COURT: The 2ist of July in Rocm 705 at 
4 30 in the morning. If your cliencs have any letters 


anything they want to direct to the Court they can 


sls 


direct them to me or to the Probation Department. °~~ 


Are you going to reserve your motions: also? 


--- 


MR. ANOLIK: Yes, your Honor. 


THE COURT: July 21. 
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